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Annomayus

Crarbs NOCBsIICHA UCCIIEIOBAHUIO aKTYJILHOTO BOIIPOCAa O HAPYIICHHU 3alIMTHI MTPaBa Ha HEJOMYCTUMOCTD
IBITOK CO CTOPOHBI COTPYIHHKOB IPABOOXPAHMUTENIBHBIX OPraHOB M HMHBIX JIML, C LENbIO YMBIIIJICHHOIO
MPUYMHEHHS JOKHOCTHBIM JIUIIOM HPABCTBEHHBIX WM (U3UYECKUX CTPaJaHUi W OONM AJIsi TONydeHHS
MPU3HAHMS OT JIMII, B COBEPIICHUH KOTOPBIX OHO MoJ03peBaeTcsi. PaccMaTpuBaroTcs: MpoOJIeMHbIE BOIPOCH
TEOPUM W MPAKTUKA MPUMEHEHHUS MNBITOK B OTHOLIEHHWH TpakgaH. C yd4eToM aHain3a JEeHCTBYIOLIETO
HAlMOHAJIBHOTO 3aKOHOJATENbCTBA, NOKTPHHAIBHBIX IMOAXOAOB M CyNeOHOH MpPAaKTUKU OOOCHOBBIBAETCS
HEOOXOIUMOCTh BBIPAOOTKM M TPHUHATHA JPQPEKTUBHBIX Mep IO TNPEeIyNPEKACHUIO aKTOB IBITOK.
[IpenyiosxkeHsl MyTH COBEPIICHCTBOBAHMS 3aKOHOJATENbCTBA AJISL PEIICHUS MPOOJIeMbl HAPYLICHUS 3aLIUThI
[IpaBa JOCTOMHCTBA M IpaBa 3allUThl HA HEAOIYCTUMOCTh IBITOK. B 3TOM cTaThe paccMarpuBaeTcs NpaBOBOM
(heHOMEH TIBITOK, BKIIOYAsl ONpEAEIICHUs, ICTOPUYECKOE TIOHUMaHHe, KIIIOYEBBIE CIlydyal U BO3HHKAIOIINE B
CBSI3U C 3TUM IIPOOIEMBI.

Kniouegvie cnosa: yroioBHOE 3aKOHOAATEIbCTBO, TYMaHM3M, JOCTOMHCTBO, HCTSI3aHHUE, IIBITKA, HACHUIIHE,
My4eHHE, pu3ndeckoe HaCHiIKe, CTpaJaHHs.

BBenenue

[IpaBa yenoBeka — ATO MpaBa, KOTOPHIMHU YEIIOBEK 00JIaaeT MPOCTO MMOTOMY, YTO OH YEJIOBEK. DTH
mpaBa CUMTAIOTCS YHUBEPCATbHBIMHU, OE€3yCIOBHBIMHU TMpaBaMH, KOTOpbIE TOCYAapCTBa,
IMPaBUTCILCTBA W YACTHBIC CY6’BCKTLI 00s13aHEbI YBaXXaThb. CYHICCTByeT mpaBoO 3alIWMTBI Ha
HEJOMYyCTUMOTh TBITOK. [lOCKONBKY HaHHOE MpaBo ObBUIO KOAU(MUIIMPOBAHO B Pa3IUYHBIX
MEXIYHApOOHBIX ITOKYMEHTAaX, 3TO IIPUBEIO K pPa3bsICHEHUI0O HOPM M CO3JaHHIO METOIOB
obecneuenus ux cobmonenus [Alison D.R., 2022: C.276].

Ha cerogusmnuii nenp PecnyOnukoit Ka3zaxcraH BBOJSTCS aKTHBHBIE MEpBI, HallpaBJIICHHbIE Ha
IIOCTPOEHHE B YMax I'PaKJIaH M FOCYJapCTBEHHBIX CTPYKTypax MPHUHIMUIA «HYJEBOU TEPIHUMOCTH K
TAKUM CPEIHEBEKOBBIM SIBICHHUAM KaK IBITKM». OTO HANpaBJIEHUE IMPOJIOJIKAET pa3BUBAThCS B
peayin3aly HOBBIX 3aKOHONPOEKTaX, 00ECIeUNBAIOIINX MPEBEHIUIO MBITOK.

bonee Toro nmpumeHeHHe MBITOK HapyllaeT 3allUTy IIpaBa Ha HEAONMYCTUMOCTb IBITOK U IpaBa
0ecuesoBEYHOr0 MJIM YHHXKAIOIIEro JOCTOMHCTBA OOpallleHue, MPUHUKAET CHUCTEMY YTOJIOBHOTO
NPaBOCYAMsI, TOAPBIBAET JOBEpPHE OOINECTBA B IPABOOXPAHUTENIbHBIE HHCTUTYTHI, KOTOpBIE
MIPEICTaBISAIOT TOCYIapCTBO.

B ocHOBHOM HOBITKH MNPUMCHAIOTCA B OTHOIICHUHU IMOJO03PCBACMBIX U OCYKICHHBIX B YUPCKIACHUAX
HCIIOJIHUTEILHON CHCTEMEL. HpeCTynJ'IeHI/ISI JaHHOT'O THUIIa KpaﬁHe BBICOKO JIATCHTHBI U UX CJIOKHO
BBIABJIATH. I[aHHOC SABJICHUC MIPUBOAUT K TOMY, UTO KCPTBBI IIBITOK YYBCTBYIOT 663BICXOI[HOCTB CBOCTO
IMOJIOKEHUE U OTCYTCTBUEC 3allIUTHI UX KOHCTUTYIIMOHHLIX IIpaB CO CTOPOHEBI roCy1apCTBa, a BUHOBHBIC
YYBCTBYIOT CO6CTBCHHyIO 0c3HaKa3aHHOCTb.

B nenax nporuBozeiicTsus neiTkam KazaxcTaH UMIIIEMEHTUPYET HOPMbI MEXIyHApOAHBIX aKTOB 10
3allUTE [IpaB YEIOBEKa B CBOE 3aKOHOATEIBCTBO U NpucoeauHsAeTcsi K KOHBEeHIMN NPOTHUB MBITOK U
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JPYTHX KECTOKUX, OECUSITOBEUHBIX WU YHUKAIOIIUX JTOCTOMHCTBO BUIOB OOpAIICHHS U HaKa3aHUs
(oanee-Konsenyus) B 1998 roxy.

AKTyaJlbHOCTh TEMBl XapaKTEPU3YeTCsl TEOPETUUECKON U MPAKTUUECKOH HEOOXOJUMOCTBIO 3aIIUThI
MpaB TpaxkaH OT NBITOK, a TakXKe BBEJICHHS B 3aKOHOAATEIILCTBO HOBBIX, MPOrPECCUPYIOIIUX,
COBEpIICHCTBYIOLIUX HOPM B LIEJSAX BbIPaOOTKH 3((EKTUBHBIX MEp ISl MPEeayNpexACHUsS] aKTOB
TIBITOK.

Kaceim-XXKomapt TokaeB Ha coBelIaHMU C PYKOBOJCTBOM C ['eHepaibHOW MNpPOKYpaTyphl YETKO
orpeAenui 0 OOJIBIIOM 3HAYEHUHU Ha KOPHIO YCTPAHUTh TaKUe CPETHEBEKOBBIC SIBIICHUS, KAK MBITKU
1 j)xecTokoe oOpamenue. ['eHepanbHON MPOKypaType MOPYICHO BBIPAOOTATh MEPHI, HAPABICHHBIE
Ha yCUJIEHHE OTBETCTBEHHOCTH 32 HETYMaHHOE OTHOILIEHUE K MOJICIEICTBEHHBIM U 3aKIIOYCHHBIM
[Tokaes K.-2K., 2022].

OcHoBHAA YACThH

«IIpiTkH, - 00BscHSIET ucTOpUK mpaBa /koH JlanrOeiiH, - ObLIM YacThi0 OOBIYHOTO YTOJIOBHOTO
mpolLecca, peryisipHO MPUMEHSIBIIETOCS ISl pAcCieIoBaHUS OOBIYHBIX MPECTYIICHUH B OOBIYHBIX
cynax». [lo smoxu IlpocBemenusi cMepTHas Ka3Hb JakKe HE MOJBEprajiaCh COMHEHMIO, BKIIIOYAs
cMepTHbIE TpUTroBOpbL. 1o cyTH, paccmaTpuBanuch Kak HEUTO MHOE, YeM MbITKa. OHAKO B BT
MEPBOM BEKE MBITKH UMEIOT ropa3fo 0oJiee MUPOKOE 3HAYEHHUE, YeM TO, KOTOPOEe MPUMEHSIIOCH B
CEMHAJIIaTOM M BoceMHaaAnaToM Bekax [Bessler J., 2023].

[Mertkn mpumenstuch eme B JpeBnedd I'permm m Pumckoit ummepun. D10 ObUIO OOBIYHOM
IpoLelypoil CyJoIpou3BoAcTBAa. B ocHOBHOM mbITamu pa®oB, a He rpaxkiaH. boiee Toro pad
BBICTYIIAJI Yallleé BCEro B KAa4eCTBE CBUJETENS, a HE OOBHHAEMOro. Tak Kak OHHU Halle SBJISJIUCH
CBHUJIETEJIIMU TOBCeHEBHOM *u3HU. [lokazanus paba cuutamuch Oojiee MpaBAUBBIMU, €CIU €TO
oTnparisu Ha nipoueaypy nsitok [Einolf C.J., 2007: P.107]. bnaromaps Ilmyrapxy u3BecTHO, 4TO
AHIOKHJ, OTKAa3aBIIMHCSA BbIIATh Ha MBITKY OAHOTO M3 CBOMX pPaboB, KOTOporo TpeboBaia
OOBHHSIOIIAsA CTOPOHA, ObUT MPU3HAH BUHOBHBIM U M300JIMUYEHHBIM B TOM MPECTYIJIEHUH, KOTOPOE
emy npunucsiBaiu [Bamion A., 1941: C.142].

Bormpoc npaBrIbHOCTH TPUMEHEHHS MTBITOK 00CYKIAJICs CTOJICTUSAMU. Tak TPedecKHid MBICIIUTEb
ApPHCTOTENb CUUTAIN, YTO TMHITKA KAKETCS YEM-TO YOEIUTENbHBIM, TOTOMY UYTO 3aKIOYaeT B cede
HEKOTOPYIO HEOOXOAMMOCTh. 11071 HEOOXOMMOCTEIO B JITAHHOM BBICKA3bIBAHWH MBI TIPEJIITONIaracM
nmpu3HaThCs MOJ ¢usndeckuM HacunueMm. Jlanee Apucrotens B cBoeM Tpyae «Putopukay,
paccyXxaaer Haj TeM, 9TO 00Jiee BBIHOCIUBBIA M CHIIBHBIA, CMOXET IMEPEKHUTH MBITKH M OKAKETCS
HEBHUHOBHBIM, XOTS B JCHCTBUTETFHOCTH MOXET OBITh OH M BUHOBEH, a CIa0blii CKaXXeT BCE, U Kak
YTOIHO, ce0sT OTOBOPHUT, JIUIIH ObI €T0 CTPaJaHUs 3aBEPIIHIUCE. APUCTOTEIHh CYUTACT, UTO MBITKA HE
3aKJII04aeT B cebe HU4ero HajexkHoro [Apucrorens, 1978: C.57].

bonee toro B CPCAHCBCKOBLC IIBITKU ObLIH Ppa3pCUICHbI Ha 3aKOHOAATCIIbHOM YPOBHC. OcHOBHBIMU
HOPMAaTUBHBIMU MIPABOBBIMU aKTaMH, JOITYCKABIIMMHA MPUMCHCHUC TILITOK B EBpOHC, OBbLIH:

- Opnonancel 1498 n 1539 rr., bonbmoii yronosuseiii Opronanc 1670 r. (Ppanuus);

- Tuponbsckuit YcrtaB 1499 r., VYronouwii YcraB bamGeprckoro emmckoncrsa 1507 r.,
Bbpannenbyprckuii Yeras 1516 r., Ynoxenue numneparopa Kapna V 1532 r. «Kaponunay (I'epmanus);
- Bectmuncrepckuit Craryt 1275 1. (Aurnus) [Ixuem6baes P. K., XKynycosa H. M., 2020: C.40].

OpaHako ¢ MPUX0JA0M I'YMaHUCTUYECKUX UM U SMOXHU MPOCBEIIEHUS MBITKU CTau 0oJjiee aKTUBHO
KpUMHHAIM3UpPOBaThCs.  DUIOCOPCKHE UM TEOPETHUKO-TPABOBbIE  OCHOBBI  T'yMaHM3allUU
3aKOHOJIATENbCTBA M YIOJOBHOTO IIpoliecca IyTEM 3alpelleHUs NMBITOK U JIPYTUX JKECTOKMX M
0ecyesoBeYHbIX BUAOB OOpaIleHUs 3aJI0KEHbl B TPYyAax BEIMKUX (MIOCO(OB U IPaBOBEIOB
CpenneBexkoBpss 1 HoBoro BpemeHu, B psany koropsix Bbeyaersrorcss [[JIokk, III.MoHTeckse,
Y.bekkapua, Bonbrep, XK-XK.Pycco u npyrue yuensie. Tak, Bbypatommii ¢unocod, mpaBoBen
Y.bekkapua BBIIBUHYI PsJ IOCTYJIATOB, KOTOPBIE JIEKAT B OCHOBE COBPEMEHHOI'O YTOJIOBHOTO IIpaBa.
Bunsa nenu HakasaHus B INPEAYNPEKACHUU IPECTYIUICHHMH W WCIPABICHUM IIPECTYIIHUKOB,
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MBICITUTENb TMPU3BIBATT OTKA3aThCA OT MBITOK W MYYHMTEIbHBIX HaKa3aHUI, HEONpaBIaHHBIX CBOEH
KECTOKOCTHI0. Eciu mpecTyrieHne Joka3aHo 00beKTHBHBIMU JAHHBIMU, TO COOCTBEHHOE MPU3HAHNE
MOJICYIUMOTO He TpeOyeTcsl U B MPUMEHEHUH IBITOK HYX/IbI HET. B ciyuae, eciiu HEeT aOCOIIOTHOM
YBEPEHHOCTH B COBEPIIICHUHU MPECTYIUICHHUSI, HEJIB3s BITATh HEBUHOBHOTO, N0 «IIPECTYIUICHUS €ro
He noka3anbl» [bapaees K.A., 2023: C.143].

Haxe XX Bek He ObLI JIMIICH MAaCCOBBIX NMPUMEHEHUH NBITOK. [IpuMepoM 3/1eCh MOTYT CIYXKHTb
Takue cTpaHbl, kKak ['epmanus (rutiepoBckuii pexum 1933-1945 ronos), Ucnanus (ppaHKUCTCKUN
pexum 1939-1975 rogos) [Kykcun WU.H., 2019: C.36].

HcTopuyecku nbITKa urpaia ciieyromue posu: 1) cpenctsa noayyeHus IepBUYHbIX 10Ka3aTEbCTB;
2) cpelcTBa MOJATBEPKACHUS yKE JaHHBIX paHee nmokazaHuil. [1bITka He sIBsUIach Pa3HOBUIHOCTHIO
TEJICCHOI0 HaKa3aHUs, CKOPEe BBICTYIAlIa CPEJICTBOM JIOKA3bIBAHUS, «BBITATHBAHUSY MOKA3aHUHN U3
nozaciuencrsennoro [bapnees K.A., 2023: C.143].

Takum 00pa3zom, akTyallbHOCTh OOPHOBI C MBITKAMU KaK Ha MEXIYHApOIHOM, TaK W HAI[HOHAJIEHOM
YPOBHSIX OuYeBHIHA. B Hemsx co3maHusi OCHOBBI JJISI MEXIYHapOJHOI'O COTPYIHHYECTBA B ITOM
o0acTi OBLIM MPHUHATHI PAJ KOHBEHIMHA, CpeAr KOTOPBIX CIIEAYET BbICIUTh KOHBEHIINIO POTUB
IBITOK U JIPYTUX JKECTOKMX, OECYETIOBEUHBIX WM YHWIKAIOIIUX JOCTOMHCTBO BHJOB OOpAIlCHHS U
HaKa3zaHUs, YTBepKIeHHYI0 pe3ononueii 39/46 I'enepanbhoii Accam6iien OOH ot 10 nexkabps 1984
roza. LIeHHOCTB 3TOr0 MEXTyHapOIHOTO aKTa 3aKIIFOYACTCS B TOM, YTO B HEM COAEPIKUTCS HE TOIBKO
JOKTPHHAJIBHOE OTIPE/ICIICHNE MTOHATHUS «IIBITKA», HO U TPEOOBAaHUE K TEM TOCYIapCTBaM, KOTOPHIE e
paTuUIIPOBaIN, YTOOBI OHU NIPHHSIH COOTBETCTBYIOLIME HOPMBI B yTOJIOBHOM 3aKOHOJATEIBCTBE,
MO3BOJISIONINE TPECTIeOBATh JIMI, NPUMEHSIOMUX NBITKA. [Ipr 3TOM KOHBEHIUS COIEPIKHUT
umMIiepatus (4.2 CT. 2), COrJIaCHO KOTOPOMY «HUKaKHe HCKITIOYUTEIIbHBIE O0OCTOSTENILCTBA, KAKUMU OBl
OHM HU ObUIM, OyAb TO COCTOSHHE BOWHBI WMJM YIpo3a BOWHBI, BHYTPEHHSISI TOJIUTHYECKAs
HEecTaOMIIBHOCTh WM JIF000€ Ipyroe 4pe3BhIUaifHOE MOJI0KEHHE, HE MOTYT CIIY>KUTh OIPaBJaHUuEM
neiTok» [Kykeun U.H., 2019: C.36].

Hakownern, 1y1st nocTpoeHns BCECTOPOHHEN KOHCTPYKIIMU 3aLIUThI JIMIIEHHBIX CBOOO/IBI JIUI OT MBITOK
Y TIPUPAaBHEHHBIX K HUM Mep Obliia pazpaboTaHa cucTeMa MPOBEPKH MECT CO/AEPIKAaHU MOJT CTpaxen
IyTEM PEryJspPHbIX TOCEIIEHUH, OCYIIECTBISEMbIX HE3aBUCHUMBIMU MEXAYHAapOAHBIMU U
HaIlMOHAJILHBIMU OpraHaMu. JTa cucTeMa mpeaycMoTpeHa @DakylbTaTUBHBIM IMPOTOKOJIOM K
Kounsenuun OOH mnpotuB nbiTok (mpuHAT pe3ontouneid 57/199 I'enepanbuoit Accambnen OOH ot
18.12.2002) wuyepe3 cozlaHHE CHELMATbHBIX OPraHoB («UHCTUTYyaJH3alMs»), a HUMEHHO —
[TonkomuTeTa o NpeAyNpeKACHUIO IBITOK U JPYTUX )KECTOKUX, 0€CUETOBEUHBIX UM YHHUKAIOLINX
JOCTOMHCTBO BUIOB oOpamieHus: U HakazaHus Komutera mpotuB meiTok OOH M HalMOHaJIBHBIX
IIPEBEHTUBHBIX MEXaHM3MOB. YKa3aHHbIE OpraHbl U OOpPa3ylOT TPETHIO TPYIIY MEXAyHapOIHO-
MIPABOBBIX MPEANUCAHUM 3aIUTHl OT MBITOK U NMPUPABHEHHBIX K HUM MEP — MHCTUTYLMOHAJIbHBIE
rapantuu. @akynbratuBHbIN npotokon 2002 r. Berynui B cuiy [IlaBnenko A.A., 2022: C.120].

B 3TOM KOHTEKCTE CTOMT KpaTKO MEPEUYHCIUTh OCHOBHBIE 3JIEMEHTHI MEXIyHapOAHO-IIPABOBOIO
peXuMa, 3alpelIaloniero MBITKH, KOTOPBIH BXOJUT B 4YHCIO Haubojee (yHIaMEHTaIbHBIX
MEXIYHApOAHBIX HOpM. IIBITKHM WM jKecTokoe, OecyeloBEYHOE WJIM YHH)KAoIllee JTOCTOMHCTBO
oOpallleHne M HaKa3aHWe KaTerOpUYeCKH 3allpelieHbl MEXIYHApOAHBIM U PETHOHAIbHBIM
JIOTOBOPHBIM IIPABOM. 3aIpeT MBITOK TaKXke SBJIAETCS 4aCThi0 OOBIYHOIO MEXKIYHAapOJIHOTO IMpaBa.
IIpITKM paccMaTpuBarOTCA KaK HapyLIEHHUE ITPAaB YEI0BEKA, @ TAK)KE MEXKYHAPOIHOE MIPECTYIUICHHE,
BOCHHOE INPECTYIUICHHE WU TMPECTyIUICHHE IPOTUB YEIOBEYHOCTU. OTO 3alPElIeHO KaK BO
BHYTPEHHHX, TaK U B MEKIYHAPOAHBIX BOOPYKEHHBIX KOH(IMKTAX B COOTBETCTBUU C TYMaHUTapHBIM
MpaBoM. 3alllMTa MPHUKA30B BBIMIECTOSIINUX JIMI] HEBO3MOXKHA B Cly4yae OOBHHEHHS B TBITKAX, a
ounmanpHas JOKHOCTh MPECTYMHUKA HE SABJsIETCS 3amuToi. AMHHCTUS Taoke [Saul B., 2004:
P.1].

B kauectBe OfHON M3 OCHOBHBIX rapantuili B ctatbe 17 Koncrutyuum PecnyOnmuku Kaszaxcran
3aKpEeIJIEHO, YTO JIOCTOMHCTBO YE€JIOBEKa HEMPUKOCHOBEHHO: HUKTO HE JOJDKEH IOABEPraThbCs
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MBITKaM | JKECTOKOMY HJIM YHIIKAIOIIEMY YEeJIOBEYECKOE JOCTOMHCTBO OOPAIICHUIO HITH HAKa3aHUIO
[Koncturyuus, 1995].

[TockoybKy HOCTOMHCTBO YE€JIOBEKA SABJISETCS HENPUKOCHOBEHHBIM, A 3AIMINATH U yBa)XaTb €ro
SIBJIICTCSL 00SI3aHHOCTHIO TOCYAAPCTBA, TOCTOJIBKY JEHCTBUS PA3IMYHBIX OPTaHOB TOCYIaPCTBCHHON
BJIACTH 10 OTHOLLIEHUIO K YEJIOBEKY JIOJKHBI COOTBETCTBOBATH 3TOMY. JIOCTOMHCTBO Y€I0BEKA — 3TO
Ta rpaHuIa, KOTOPYIO TOCYAapCTBO HE JOJKHO MEPECTYINATh BO U30SKAHUE TPUHATHS U TPUMEHEHUS
[IPaBOHAPYLIAOLIMX aKTOB B IPOLIECCE CBOEH AeATEIbHOCTH. MOXKHO CKa3aTh, YTO IPAaBOTBOPUYECTBO
Y MPaBONPUMEHEHHE CBSA3aHbl IPABOBBIM MUMIIEPATUBOM HEHAPYIIAEMOCTH JOCTOMHCTBA YEJIOBEKA.

JIOCTOMHCTBO 4YeJoBEeKa — 3TO TO OCHOBAaHUE, HA KOTOPOM cTpouTcs npasomnopsiok [Kopues B.H.,
2020: C.10].

JIOCTOMHCTBO 4YEJIOBEKa SBJIACTCS HENPUKOCHOBEHHBIM, a 3allMINATh U yBaXKaTb €ro sBISAETCA
0053aHHOCTBIO TOCYIapPCTBA, IOITOMY JACHCTBUS MPAaBOOXPAHUTEIBHBIX OPTraHOB MPEICTABIISIONINX
rocyapcTBO HE JOJDKHBI HAPYLIAaTh €r0 U HE JOIyCKAaTh IIPUMEHEHHUS MBITOK.

KOHB@HHI/IH IMPOTHUB IBITOK U APYIUX KECTOKUX OecuesIoBeYHbBIX WU YHUXAIOMUX JOCTOUHCTBO
BHUI0B O6paH_IeHI/IH W HaKa3aHUs, 3aKPCIIACT ITOHATUC IIBITOK B MCXKAYHApPOJHOM IIpaBe.

CrnoBo «mbITKa» UMeeT (paHIly3CKHe KOPHU U MPOUCXOIUT OT «torquerey», 4YTo 03HA4aeT KPYTHUTh.
Jleno B TOM, YTO IS TBITOK, HCIOJB3YEMBIX B XPHCTHAHCKHX CTpaHaX, OBUIO XapaKTEpHO
CKpyuMBaHuE KOHe4uHOcTed. LlepkoBb He pekoMmeHnoBana nponuthe kposu [bapaee K.A., 2023:
C.143]. TonkoBeI#t cioBapk pycckoro sizbika Oxxkerosa C.U., onpeaenser nbITKH Kak «HPAaBCTBEHHOE
MyueHue, Tep3anue, Gu3ndeckoe HacuiIne, ucTsa3anue npu gompoce» [Oxeros C.H., 1949].

B tonkoBoM cnoBape pycckoro si3pika B.M. Jlans mbiTka ompenensieTcsi CIeayomuM o0pa3oM:
«IIpITaTh KOroO-TO, CIpAIIMBATh, PACCHPAILNBATH, Pa3y3HaBaTh, pa3BeabIBaTh... [IbITKa, mompoc ¢
UCTsI3aHUEM, MyKaMH. /11 MBITOK ObUTM YCTPOEHBI IPU Cy/axX 3aCTEHKH, U MbITAJIHN Hajladu; MbITKH
ormeHeHbl Exarepunoit II. Hcta3are B mompocax, WIM My4UTb, BBIHYXAAs CHJIOH CO3HAaHUE U
nokazanus» [ans B.U., 1863].

B.1l.'onuapenko, npoBoas riy0okoe ucciael0oBaHue, ONPEIeNul, YTO OJHUM M3 MEPBBIX HayYHBIX
onpeaeneHuil noITku Aan Yezape bekkapus B counHennn «O NpecTyIIeHUsIX U Haka3aHusIx» B 1764
rofy: «JeificTBHe, MPOU3BOJMMOE HaJl OOBUHIEMBIM B MEPHOA CIEJICTBHS, IPOU3BOAUMOrO IO €ro
JieNly, UM 711 TOrO, 4TOObI BBIMYUUTh y HErO MPU3HAHUS B NMPECTYIICHUH, WIH JUIS TOTO, YTOOBI
OOBSICHUTH NTPOTUBOPEUUs, CAETaHHbIE UM IIPU JIONIPOCE, WIM YTOOBI IPUHYIUTh €r0 K MOKa3aHUIO
COYMBIIIUIEHHUKOB, WJIH JJISl OTKPBITUSI JPYTUX MPECTYIUIEHUH, B KOTOPBIX €ro He OOBUHSIOT, HO B
KOTOPBIX OH MOKET OBbITh BUHOBEH, WM bor 3Haer ans xakoil MeTapu3MUecKOW M HETOHSITHOU
HE0OXOIMMOCTH OUYUCTUTH opyranue». TakuM obpazom, cuutaercs, yto Y.bekkapus u gan nepsoe
onpenenenue neiTku B X VIII Bexe [AxmeroBa H.E., 2017: C.172].

«IIpiTka» o3Hayaer mM000€ NeCTBHE, KOTOPHIM KAaKOMY-IMOO JIMIYy YMBILIUIEHHO HNPUYUHSETCS
CHIIbHasg 0O0JIb WM CTpaJaHue, (PU3MUECKOe WM HPABCTBEHHOE, YTOOBI MOJYYUTHh OT HErO WU OT
TPETHETO JIMLA CBEACHUS WU IIPU3HAHKS, HAKa3aTh €ro 3a JIEUCTBUE, KOTOPOE COBEPLINIO OHO WU
TPETHE JINLO WIM B COBEPIIEHUH KOTOPOTO OHO IMOAO03PEBAETCS, a TAKKE 3aIlyraTh WIH IIPUHYIUTH
€ro WM TpeThe JIMIO, WIM MO JII0OOW NpHUYMHE, OCHOBAHHOM Ha JUCKpPUMHHALUU JHO00T0
XapakTepa, Korja Takas OoJib WM CTpaJlaHue HPUYUHSIOTCS TOCYNapCTBEHHBIM JOKHOCTHBIM
JUIIOM WM HWHBIM JIMIOM, BBICTYNAOIUM B O(UIMAIBHOM KayecTBe, WIM 10 HX
MTOACTPEKATENbCTBY, WM C WX BEAOMA WM MOJYAIMBOrO coryacus. B 3To omnpeneneHue He
BKJIFOYAeTCsl 00JIb WIIM CTpaJaHMsi, KOTOpble BO3HUKAIOT JIUIIb B PE3yJbTaTe 3aKOHHBIX CAHKIIMH,
HEOTJIeIMMBI OT 3TUX CaHKIUHN WM BBI3bIBAIOTCS UMHU ciydyaiiHo [KoHBeHIMs nmpoTHUB NBITOK, 1984:
craths 1].

CnoBO «HBITKM» — 3TO 3MOIMOHAJIBHO OKpAIlIEHHOE CJIOBO, OJHAKO ATO HE O3HAYaeT, 4YTO 3TUM
CIIOBOM MOJKHO IIOJIb30BAThCS, HE 33aAyMBIBAsCh O €ro cMbicie. Kak MOXHO ObLIO yBUAETH W3
BBIIICTIPUBEACHHOTO OIpPE/IETeHUs, MBITKH OTIMYAIOTCS OT APYTUX (OpM IUIOXOT0 OOpaleHHs
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HaJIU4MeM TsDKKOW cTeneHu crpajgaHuid. [losromy naHHOE CIOBO pEKOMEHAYETCS HUCIOJIb30BATh
JIUIIB 17151 0003Ha4YeHMS Hanbouee cepbe3HbIX popM 1ioxoro oopamenus [XKuddap K., 2000: C.13].

XKecrtokoe oOpaieHue Wi OecUeIOBEYHbIC, WM YHUKAIOIIME JOCTOMHCTBO BHUJBI OOpalieHUs U
HaKa3aHMs TAKXKE SBISIOTCS FOPHIMYCCKUMH TEpPMUHAMHU, 0003HAYAIONIMMHU TUIOX0€ OOpalieHue,
COIPOBOKIAOIIEECS MEHEE TSDKKOW CTEIEHBIO CTpajlaHus, YeM B ciiydae MbITOK. [pyrue ¢opmbl
IJIOXOT0 OOpamieHus, He SBISIONIMECS MBITKAMH, OOBIYHO HE MPHUYUHSIOTCS C KaKOW-THOO
OTIPEICIICHHON IIeTIbI0, OJTHAKO B ATHUX CIIyYasX JOJDKHO MPHUCYTCTBOBATh HAMEPEHHUE MOJABEPTHYTH
YeNIOBEKa TEM YCJIOBUSM, KOTOPBIC MPUPABHUBAIOTCS K IJIOXOMY OOpAIIEHUIO WA BEIYT K dTOMY.
OCHOBHBIE AJIEMEHTHI, ONpeAeNsIoIue (HOPMBI IIIOXOTO 0OpaIleHus, He TIPUPABHEHHBIC K TBITKAM,
CBOJATCS K CICIYIOUIUM OIPEICTICHHSIM:

e NpeTHAMEPEHHOE JIOMYIICHHE 3HAYUTEIIbHBIX ICUXUYECKUAX WM HPABCTBEHHBIX CTPa/IaHHH.

® COBEpIICHHE HApYyIICHHUS HAa OCHOBE PACHOPSDKEHUH HIIM MOJYAIMBOTO COTJIACHS CO CTOPOHBI
odpunmansHbix Bracted [XKudbdap K., 2000: C.14].

[TonsiTHE «MBITKW» 3aKPEIJIEHHOE B HAIIMOHAIBHOM 3aKOHOATEIHCTBE, MBI MOXXEM HAUTH B CTaThe
146 Yronoeuoro Koxekca Pecniyonuku Kazaxcran (nanee - YK), Tam «mbiTkay onpeaensieTcs: Kak
YMBIIUICHHOE NMPUYMHECHUE (PU3NICCKUX U (WJIH) MCHXUYCCKUX CTPAJaHUi JOHKHOCTHBIM JIUIIOM
WIK JIMIOM, BBICTYMAIOIIUM B O(QUIMaIbHOM KauecTBe, JHUOO [APYyruM JIMIOM C HUX
MOACTpPEKaTEeNIbCTBA JIMOO C MX BEAOMa WA MOJYAIMBOTO COTJIACHsS, COBEPIIEHHOE C IIEJIbI0
MOJIyYUTh OT TBITAEMOTO WM JPYroro JiMlia CBEACHUS WIM Tpu3HaHWs 100 Haka3aTh €ro 3a
NEHCTBUE, KOTOPOE COBEPIIMJIO OHO WM JAPYroe JIMIO WIM B COBEPIICHUH KOTOPOTO OHO
MO/I03PEBAETCS, a TAK)KE 3aMyraTh WIA IPUHYAUTH €r0 WX TPEThe JUI0 WIH MO0 J000H MpUYnHe,
OCHOBaHHOM Ha AuckpumMuHanuu jroodoro xapakrep [YK PK, 2014: crates 146].

[To muenuto W.111.bopuammBmim, TBITKOW ONpeAenseTcs YMBIIUICHHOE TPUYNHEHHE (PU3MUeCKIX U
MICUXUYECKUX CTpaJlaHui, COBEpUICHHOE YKa3aHHBIMU B (4acTu 2) nucno3uimu ctate 146 YK PK
JUIAMH, C LENbI0 MOJIYYUTh OT MBITAEMOI0 WJIM TPETHErO JIMIA CBEACHMS WIM IpU3HAHHE JINOO
HakKasaThb €ro 3a JeHCTBUE, KOTOPOE OHO COBEPIIMIIO WU B COBEPIIEHUU KOTOPOIO IIO103pEBAETCS, a
TaK)Ke 3amyrarb WM NPUHYIUTh €r0 WIM TPEThE JIMIO, WU IO JIF000M NMpUYMHE, OCHOBAaHHOM Ha
JTMCKpUMHUHALIMY JIto6oro xapakrepa [bopuamsunu W.I1I., 2021: C.274].

CornacHo CIOXHBIIEHCS MEXIyHAPOAHOH MPAKTHKE, MPU3HAKAMHU TIBITOK SBISIOTCS: MPHYNHEHHE
CHJIBHBIX (PU3NYECKUX U ICUXUIECKHUX CTPATaHNH, HATMYHE MPSMOTO YMBICHA, IIeJICHAIIPABICHHOCTD
U WHTEHCUBHOCTb COOTBETCTBYIOIIMX JAEUCTBHUM. [Ipy 3TOM yUYMTHIBAIOTCS MPOJOJIKUTEIBHOCTD U
CrocoObl MPUYMHEHUSI CTpaJlaHu, 1o, Bo3pacT u cocrosinue norepnesuero [HII BC PK, 2008].

CraTucTHKa MoKa3bIBaeT, YTO JIaHHas mpobjemMa 0 CHX MOp akTyalbHa. Tak, HapuMmep, COriacHoO
CTaTUCTUYECKUM JTaHHBbIM KomuTeTa Mo npaBoBOW CTaTUCTUKE U CIENUAIBHBIM ydyeTaM [ 'eHepaabHOil
npokypartypsl PK, 3a mocnegnue 5 net (2019-2023) 6s110 3apeructpupoBano mo cratbe 146 YK PK
- 3673 npaBoHapyieHuid, u3 Hux B 2018 roxy - 840, 2020 roxy - 766, 2021 roay - 685, 2022 roxy -
920, 2023 roxy — 442 [Cratuctuka o cratbe 146, 2024].

Opnako ounrambHbIe CTATUCTHYECKHUE TAHHBIE HE OTPAKAIOT IEHCTBUTEIBHOCTH MOJOKEHUS, TaK
KakK (MKCUPOBAHHOCTh TAKUX MPECTYIJICHUH TOBOJIBHO HI3KA. Y POBEHB JIATCHTHOCTH MPECTYTUICHUH
JIOBOJIBHO BBICOK.

J1i1st TOro 4ToOBI YIy4IIUTh KOHTPOJIb M0 COOJIIOACHUIO MpaB yenoBeka, KazaxcTtanom ObLT moanucaH
3axon PK ot 26 uronst 2008 roga «O parudukanuu dakyiabTatuBHOTO npotokosa k KonBeHmmn
IPOTHB TBITOK M JAPYTHMX OECUENIOBEUHBIX WJIM YHIIKAIOIIMX JOCTOMHCTBO BHJIOB OOpallleHUs U
Hakazauus» [3PK, 2008].

2 urons 2013 ropa Ilpesunentom PecnyOnmukm Kazaxcran Obut moamucan 3akoH PecmyOnuku
Kazaxcran «O BHeceHHMM W3MEHEHHUH M JOTOJHEHUH B HEKOTOpPbIE 3aKOHOJATENbHbIE aKThI
Pecny6nuku Kazaxcran mo Borpocam co3anust HaroHaibHOTo peBEHTUBHOTO MEXaHU3Ma (dasiee
— HIIM), HanpaBIEHHOIO Ha MPEeAyNpPEeXIEeHHE MBITOK U JPYTUX JKECTOKUX, OECUelIOBEYHbIX WIIN
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YHIKAIOIIMX JIOCTOMHCTBO BHMJOB oOOpalieHus ¥ HakasaHus». [lanHoe coObitue B Kaszaxcrane
COIPOBOXKJAJIOCH CO3JIaHWEM HPAaBOBOTO MHCTHTYTAa — HIIM, KOTOpBII ObLT OCHOBAaH Ha MOJEIH
«OmOynemen+» [Canapramu A.b., 2018: C.132].

B peanmmzauuto npunstoro B pamkax ®akynsratuBHoro IIporokona k Konsenmuu [Ipotus IIsiTok
(0anee - @IIKIIII) mexaynapoaHoro oosizarensctsa HIIM ¢ynkunonupyet B Kazaxcrane ¢ 2014
roaa [YUK, 2014: I'naa 9. HIIM, cratbs 39].

HanmonansHbIi peBeHTUBHBIN MexaHu3M (HIIM) — npencrtaBisieT coOO0W CHCTEMY PETYIISPHBIX
MOCEIICHUI MECT COJIep>KaHUs MOJI CTpakell HE3aBUCUMBIMHU HKCIIEpTaMHU IS MPEAYNPEKACHUS
MIBITOK W IPYTHX BUJIOB skecTokoro oopamenus [Canapramu A.b., 2018: C,132].

Cornacno cratbe 39 YromoBHo-ucnoigHuTeapHoro Konekca Pecniyonuku Kazaxcran (Oazee - VUK)
VY4acTHHKaMM HallMOHAJIbHOI'O IPEBEHTUBHOI'O MEXAHU3MA SIBJISIFOTCS Y TOJIHOMOYEHHBIH 110 IIpaBaM
4yeloBeKa, a Takke oTOupaemble KoOOpAMHAIIMOHHBIM COBETOM  4JIEHBI  OOIIECTBEHHBIX
HaOJII0AAaTEIbHBIX KOMUCCUN 1 OOIIECTBEHHBIX 00BEIMHEHUH, OCYIECTBISIOMINX JACATEIBHOCTD I10
3aIUTe MpaB, 3aKOHHBIX MHTEPECOB I'PaXk/IaH, IOPUCTHI, COLMAIbHbIE PAOOTHUKU, BpadH, TO €CTh
HEe3aBHCHUMBIE OT rocyapcTBeHHbIX opranos juia [ YUK PK, 2014: crates 39].

VYTOJIHOMOYEHHBIH 10 MpaBaM 4Yel0BeKa KOOPAUHUPYET AeSTeIbHOCTh YHACTHUKOB HAIMOHAIBHOTO
MPEBEHTUBHOTO MEXaHW3Ma, MPUHUMAET B COOTBETCTBMU C 3aKOHOJATENLCTBOM PecmyOnmku
Kazaxcran mepbl Uil oOecriedeHus: HEOOXOJMMOro MOTEHIMaNa M MPOoQecCHOHAIbHBIX 3HAHUM
yuactHukoB HIIM [YUK PK, 2014: crates 39].

3a HCKIIIOUYEHUEM TEepBOro rojga (GyHKIUOHUPOBAHUS MHCTUTYTa HIIM, €XerogHo y4acTHUKaMH
HIIM ocymectBisiercst 6onee 500 mpeBeHTHUBHBIX mocenieHnid. Tak, B Tedenue 2014 r. ObutO
npoBezaeHo 277 nocenienuii (14 BHEIIAaHOBBIX ToceeHuit), 3a 2015 r. mpoBeneHo 528 nocemeHui
(20 BHemaHOBBIX HoceleHuil), 3a 2016 r. — 680 nmocewenuit (14 BHemIaHoBbIX), 3a 2017 . — 534
nocenienunit (23 sueranoBeix) [Canapramu A.b., 2018: C.132].

3apyOesxHblii onbIT peanuzanuu PakynbratuBHoro IIpotokona k Konsenuuu [Tpotus ITsrTok

B bpasunun HaunonanbHas cucreMa NpenynpekacHHs U IPECEUEHMsI TIBITOK MTPEICTaBICHA PAIOM
YUpeXJIeHUN U OpraHoB, BKJtouass HanuoHanpHBI KOMUTET MO MPEAYNPEXACHUIO U MPECEUECHUIO
IBITOK, HalmoHanbHBI MEXaHU3M IO MPEAYNPEXACHUIO U IIPECEUEHUIO NBITOK, HannoHanbHbIM
JenapTaMeHT MCIOJIHEHUS Haka3aHuil, HalmoHanbHBINA COBET MO MOJIUTHUKE B 00JIACTH YTOJIOBHOIO
IIpaBa U UCIIOJHEHMS HAKa3aHUM, U MECTHBIE KOMUTETBI 110 MIPENYIPEXKACHHUIO U IPECEUEHHIO MBITOK
Ha ypoBHE IITATOB. POJIb HAllMOHAIBHOM CHCTEMBI — MHTETPALUsl BCEX ATUX OPTaHOB U yUPEKICHUI
U TIpOBeJICHHE eXeroHoro copemanus [bpugunr, 2021: C.6].

Bo @pannuu crienuanu3upoBaHHOE YUpexkJIeHHe, [0 MPeAOTBPAIEHUIO MBITOK OBLIO CO3/1aHO 10
patupukanuu DakylabTaTUBHOTO MpoTokona. B okra0pe 2007 roma ObuIO NPUHATO
3aKOHOJATEIbCTBO O CO3/JaHUM [ eHepallbHOTO KOHTpoJjiepa MecT juuieHus cBoboas! (Controleur
général des lieux de privation de liberté¢). Bckope mocne storo ®panuus paTuduimpoBaia
dakynbpraTuBHBIA npoTokoi. B 2014 roxy manmat HIIM ®panuuu OblT paciiupeH. YYacTHUKU
HIIM ®paniuu nocenamT TIOPbMbI, OOJIBHUIBI, MECTa COAEpPXKaHUS O] CTpa)kel UM TaMOXKHH,
LEHTPHl 3a/ep)KaHus HMHOCTPAHLIEB M TPAHCIIOPTHBIE CPEICTBA, KOTOPBIE HCIOJIB3YIOTCS UL
MePEBO3KH JIOCH, TUIIEHHBIX ¢cBOOO b [Canapranu A.b., 2018: C,132].

B Hameil cTpaHe paMKax CBOEH JAEATEIbHOCTH YYAaCTHUKHM HAlMOHAJIBHOIO IPEBEHTUBHOTIO
MEXaHM3Ma MOCEIAIT YUPEKIEHHU U opranbl, ucnonnsomue Hakazanus [YUK PK, 2014: crares
39].

CrenuanbHble TMPEBEHTHUBHBIC TOCEHICHUS MPOBOAATCA TpymmamMu Oe3 MpenynpexaeHus Ha
OCHOBaHUU MOCTYMHUBIINX COOOIIEHUN O MPUMEHEHUH TBITOK U IPYTHX KECTOKHUX, OECUETOBEUHBIX
WJTY YHIDKAIOIIMX JJOCTOMHCTBO BHJIOB oOpaneHus u Hakazanus [[1I1 PK, 2014: m.10].

Hapsny ¢ stum, B paboTe mnpumeHsercs paspaboTaHHas AkazeMuell MpaBOOXPaHUTETbHBIX
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opranoB npu ['eHepanbHOUW mpoKypatype MeToauka pacciaeoBaHUsl TBITOK Ha OCHOBE
Cram0Oynbsckoro IIpoTokona (pyKOBOJACTBO MO BBISIBJICHHUIO IBITOK, IPUMEHSIEMOE B 3apyOeIKHBIX
MPaBOOXpaHUTEIBHBIX opraHax) [CramOynbckuii mpoTokoir, 2004].

Pemenne o HampaBieHUM TPYHNbl A MPOBEACHHS CIEHUATBHOIO MPEBEHTUBHOI'O MOCEIHICHUS
YUpEXKACHUN M OpraHu3ali, TMOJUIeKAIIUX TPEBEHTUBHOMY IMOCEIICHUIO, MPUHUMACTCS
VYnonaomouenusim [IIIT PK, 2014: m.10]. B cnyuyae BbIssBiIeHHS (PAaKTOB IBITOK Ha OCHOBAaHUH
VYkazanus ['enepanpHOoro npokypopa «O06 opraHuzanuu paccieoBanus (HaKTOB MBITOK, CYUIUIOB
U YICHOBPEIUTENbCTB B NMEHUTCHIIMAPHOW CHCTEME» IMPOBOJUTCS HE3aMEUIUTENbHO (B TEUCHHH
CYTOK) (uKcalus U paccleloBaHUE BceX 00CToATenhCTB mpowusomrenuero [Ykazaname ['TI PK,
2019].

MetonoJiorust

MeTom0I0rnYecKOil OCHOBOW HCCIICAOBAHHUS SBHINCH OOIIEHAyYHBIE METOABI M COBOKYIIHOCTB
YaCTHO-HAYYHBIX  IMO3HAHWW: aHAJIM3  COOTBETCTBYIOIICH  JIUTEPATyphbl,  CYIIECTBYIOIIETO
3aKOHO/JATEIbCTBA W MPAKTHKH €ro NPUMEHEHHUS; CTATHCTUYECKHU, CPaBHHUTENBHBIM, a TakKkKe
00006111eHHE.

PesyabTarTsl

Cnenyer mnOAYEpPKHYTh, YTO B IEJNSIX NPUBEACHHUS HAIMOHAJIBLHOTO 3aKOHOJATENbCTBA B
coOoTBeTCTBUE C KoH6enyueli OBUIO YXKECTOUEHO HaKa3aHME C BBEACHHEM 3allpeTa Ha
0CBOOOXKICHHE OT YrOJIOBHOW OTBETCTBEHHOCTH 32 IMBITKHU BCJIEJACTBUE MUCTEUCHUSI CPOKA JIABHOCTH,
aKTa aMHHCTHH, a TaKXKe B CBSA3M C JEATEIbHBIM packasHueM u npumupenuem ctopoH [YK PK,
2014: cratem 71, 78, 65, 68]. Kpome TOro, B OTHOIICHHH JIMI, OCYXICHHBIX 3a IMBITKU
MpeAyCMOTPEHO HepuMeHeHue ycinoBHoro ocyxaenus [3PK, 17.03.2023: crares 63 YVK].

JUis pemieHus: BBISABICHHBIX TIPOOJIeM HEOOXOJMMO COBEPIICHCTBOBAHUE 3aKOHOJATEIILCTBA.
[IpennaraeMble HaMH WU3MEHEHUS U JIOTIONHEHHS B 3aKOHOJATENBCTBO, YIyUIaT HCIOTHHUMOCTh
3aKOHOB B c(hepe MPEBEHIIUHU TBITOK:

Cratpto 56 Konctutyuuu PecniyOnuku KazaxcTan u3noxuTe B ciaenyrouieil pedaxyuu:

1. K ucknrounTenbHOMY BeIeHHI0 Makuiinca OTHOCUTCS:

1) mpuHATHE K pacCCMOTPEHUIO BHECEHHBIX B [lapiaMeHT MPOEKTOB KOHCTUTYLIMOHHBIX 3aKOHOB U
3aKOHOB,

2) OOJBUIMHCTBOM TOJIOCOB OT oOmiero yucia aemnyraroB llamatel nada cormacus Ilpesuaenty
PecniyOnuku Ha HazHaueHue [Ipembep-Munucrpa Pecniyonuku;

3) obbsaBneHue ouepeaHbIX BbIOOpoB [Ipe3unenta Pecryomuky;

3-1) 3acnymmBanue aBa pa3a B roj otdeta [Ipeacenarens Briciieit ayiuTopckoii manarsr;

3-2) Uzbpanue Ha 0OAHCHOCMb U 0CB0O0HCOEHUE OM OONHCHOCIU YNOTHOMOUEHHO20 NO Npasam
yenosexa 6 Pecnyonuxe Kazaxcman cpokom Ha nams em;

4) ocyuiecTBI€HHE UHBIX ITOJIHOMOYNH, BO3110>keHHBIX KoHcTuTymei na Maxunuc [Tapnamenra.

Yacts BTOpyIO cTaTh¥l 39 YT0JOBHO-UCIIOJHUTEIBHOTO KOAEKCA U3JI0KUTh B CIIEIYIOIIEH PElaKIUu:
B pamMkax cBoel JeATENbHOCTH YYaCTHUKM HAllMOHAJIBLHOTO IPEBEHTUBHOIO MEXaHU3Ma MOCEIA0T
YUPEKICHUS W OpraHbl, HCIOJHSIOIIME HAKa3aHUsl, OpP2aHbl, OCYWECMEIAIOuUE COOePICAHUEe
C1e0CmBeHHO-apecmo8anHblX NOO CIMpadiceli U 20Cy0apCmeenHble Op2aHbl UHMEPHAMHO20 MUNA.

Ilynkm 10 Ilocranosnenus [IpaButensctBa Pecniybnuku Kazaxcran ot 26 mapta 2014 rona Ne 266
«O0 ytBepxnennu [IpaBui1 npeBEeHTUBHBIX MOCELIEHUH rpynnamMu, GOpMUPYEMBIMU U3 yUaCTHUKOB
HAIIMOHAJILHOTO TPEBEHTUBHOIO MEXaHU3Ma», W3JIOKUTh TPETbUM ab3aleM B clexyromei
dhopme/penaxiuu:

CrnenuanbHble MPEBEHTHBHBIE IOCEIICHUS MPOBOMATCS TpynmamMu 0e3 NpeaylnpexaeHus Ha
OCHOBaHUU MOCTYNUBIIMX COOOIIEHNUN O MIPUMEHEHUH IBITOK U IPYTUX )KECTOKUX, O€CUETTOBEUHbIX
WIA YHIWKAIOMIKUX JOCTOMHCTBO BHJOB OOpalleHus W HakazaHus. CrneyuanvHoe npeseHmusHoe
nocewenue npo8oOUNCs He3amMeOIUMeNbHO NOCie NOCMYNIeHUs HCAT00bL.
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duckyccust

HccnenoBanne 1mokaszano, 4YTOo orpaHudenue cdepbl naesrenbHoctd HIIM  mocenienuem
YUPEXJACHUH U OPTaHOB, UCHOJIHSIIOMNX HaKa3aHUsl MeIaeT Oosee riyO0OKOMY BBISIBICHHIO (DaKTOB
COBeplIeHMs] TBITOK. bonee »ddexTuBHBIM OyAeT paclupuTh KpPyr MeECT MPEBEHTUBHBIX
IIOCELIEHU, a HUMEHHO BCEX MECT COJEp)KaHUA TMOJ CTpaXell M BceX YUPEKICHUN
roCy/IapCTBEHHOIO MHTEPHATHOTO TuMa. BrisBiieHa mpobiema TOro, 4rto YIMOJIHOMOYEHHBIH MO
rpaBaM 4YeJO0BE€Ka KOHTpoJiupyeT HIIM, 4TO CTaBUT IOJ COMHEHHUE €ro HE3aBUCHUMOCTh. Tak,
YnonHoMo4YeHHBIH 1O mpaBaMm yenoBeka B PecnyOnuke Kazaxcran uzbupaercs Ha JTOJKHOCTH
Cenarom Ilapmamenta PecnyOmukm Kaszaxcran mo mpexacraBnenuto Ilpesunenta PecnyOnuku
Kazaxcran. OcBo6ox1aercs OT TOJDKHOCTU OH B TaKOM e nopsizike. beccnopno, yuactue Cenara
B 3TOM mpoleaype AEMOKPATUYHO, OJHAKO Jsi Oojee >(PPEeKTHBHON MOTUTHKH HEOOXOIUMO
nepeaarb 3TOT BOIPOC MO BeeHrne Maxkuinuca.

HearenbHocts HIIM orpaHu4muBaeTcsi OIOpPOKpAaTHYECKHMMH TpyAHOCTAMH. CIeIcTBHEM 3TOTO
SABJIACTCS MIPUHATHE PELICHUS 10 CHELUAJIBHOMY IIPEBEHTUBHOMY IOCELIEHUIO YIIOJHOMOYEHHBIM
no npasam 4yenoBeka. Hampumep, B HepaOouee BpeMsi Takoe pPELICHUE HeNb3sl OyAeT NPUHSATH.
Takoil BOIpOC NOJKEH PEIIAaThCs HE3aMEUIMTEIBbHO M Ha CTPAXE JOJDKHBI CTOSATH COTPYIHUKH
KpyriocytouHo. B Gecene ¢ Amnesty International riaBa HammonanapHOTO LIEHTpa 1O TpaBam
4eJoBeKa (IMOJUUHSIONIErocs OMOYJCMEHY) TakKe IpHU3HaJ, YTO eI OJHUM IpENsTCTBUEM,
Cephe3HO OrPAaHUYMBAIOUINM BO3MOXHOCTH M 3 ¢deKkTuBHOCT HIIM, sBISAOTCS OIOIKETHBIE
orpaHudeHusi, U uyto KoOOpIMHAIMOHHBIM COBET CTAJKUBAE€TCA C TPYAHOCTAMU IIpU Habope
KBaJIM(UIIMPOBAHHBIX WIEHOB B 00nacTHbIe rpynnbl HIIM [ Amuectn Untepreiimn, 2016: C.58].

3ak/ioueHue

[Ipo6nema npoTUBOAEHCTBYS NIBITKAM KOMILIEKCHAsl po0sieMaTuKa, KOTopasi Tpe0yeT CUCTEMHBIX U
OpraHU3alMOHHO-YIIPABIEHYECKUX, U PABOBBIX Mep. /11 pereHus AaHHOTro npeaMeTa 00CyKIASHUS
HeoOXo/MMa IieJIeHaNpaBlieHHas: padoTa M0 yCTPaHEHUIO NMPUYMH U YCIOBHH, CIIOCOOCTBYIOIIMX
COBEPILUECHUIO YIOJIOBHBIX IPaBOHAPYILICHUW NaHHOM Kareropuu. Passutue unctutyra HIIM, ero
HE3aBHCUMOCTH, pacuIMpeHuss cdeprl aeareabHoCcTH OyleT CIOoCOOCTBOBATh OINEPaTUBHOMY
pelIeHUIO BBISIBIEHHBIX HapymeHuid. IlpemiokeHHble HamMH Mepbl OyAyT CcHocoOCTBOBATh
3¢ (HeKTUBHOMY NPOTHUBOJEHCTBUIO MBITOK. TeM HE MeHee, Hapsay C OpojeaHHOW paboToit
HE00XO/IMMO MPOJODKUTE JESITEIbHOCTh 1O MPEBEHIUH MBITOK M NPHUBEIEHUIO Ka3aXCTaHCKOTO
3aKOHOJATEIbCTBA B COOTBETCTBHE C MEKIYHApOJHBIMU CTaHJIAapTaMHU B cdepe oxpaHbl IpaB
YeJI0BEKA.
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Kazakcran Pecny0imkachbl KOHCTUTYHSUTBIK JKOHEe KbIJIMBICTBIK 3aHHBIH MOTiHAer|
MYMKIiH eMec KYKbIKTbI KOpFay

C.M.HUmanbdaes
«Acmanay Xanvikapanvix ynusepcumemi (Acmana, Kazaxcman)

Anoamna

Makana KyKbIK KOpFay OpraHJapbIHBIH KbI3METKEpJIepi MEH e3re Ji¢ ajamaap TapalrblHaH A3amnTayFa Kol
OepMey KYKBIFBIH KOPFayIbl Oy3y Typalibl ©3€KTi MOCENIEH], Jaya3sIMAbI aJaMHBIH 631 )Kaca/Ibl el KyAiKTeHTeH
ajgaMaapliaH TaHy YIIiH aJaMreplIilik Hemece (M3WKANBIK asal IMeH aybIPTHalbIKThl KacakaHa KelTipy
MaKcaThIMEH 3epTTeyre apHalFaH. AzamMaTTapra KaTbICTBI a3amnTay/Ibl KOJIaHy TEOPHSICH MEH MPAaKTHKACHIHBIH
npoOIIeMabIK Macenenepi KapacTeIpbuia sl KoiamaHbICTars! YITTHIK 3aHHAMAHB, JOKTPHHAIBIK TCUIIEP MEH
COT MPaKTUKACHIH TaJIay/bl ECKepe OTHIPHII, a3anTay aKTUIepiHiH alblH anmy OOWBIHIIA THIM/I HIapanapabl
o3iprey jkoHe KaObUinay KaKeTTuliri Herizneneni. Kamip-kacueT KYKbIFBIH KOpPFay/bl skoHE A3zanTayra >Koi
OepMey KYKBIFBIH KOpPFay MOCEIECiH MIeNTy YIIiH 3aHHaMaHbI )KeTUIAIPY KOJIaphl YCHIHBUIIEL. by Makamana
a3anTayJblH KYKBIKTBIK KYOBUIBICHI, OHBIH IIIIHIE aHbIKTaMajap, TApUXH TYCIHIK, HETI3rl KaFaaiiap yKoHe
TYBIHIAUTBIH MOceJIeliep KapacThIPhLIaIbI.

Tyuin coe30ep: KBUIMBICTBIK KYKBIK, TYMaHU3M, aObIPO, a3anTay, 30pJbIK-30MOBUIBIK, (PH3UKAJIBIK 30PIIbIK-
30MOBLIBIK, a3arl.

Protection of the right to inadmissibility of torture in the context of Constitutional
and Criminal law of the Republic of Kazakhstan

S.M.Imanbayev
Astana International University (Astana, Kazakhstan)

Absctract

The article is devoted to the study of the topical issue of violation of the protection of the right to inadmissibility
of torture by law enforcement officers and other persons, with the purpose of intentionally causing moral or
physical suffering and pain by an official in order to obtain a confession from persons of whom he is suspected.
The problematic issues of the theory and practice of the use of torture against citizens are considered. Taking
into account the analysis of current national legislation, doctrinal approaches and judicial practice, the
necessity of developing and taking effective measures to prevent acts of torture is justified. The ways of
improving legislation to solve the problem of violation of the protection of the right of dignity and the right of
protection to the inadmissibility of torture are proposed. This article examines the legal phenomenon of torture,
including definitions, historical understanding, key cases and emerging issues.

Keywords: criminal law, humanism, dignity, torture, violence, torment, physical violence.
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Annomayus

Texnonorus uccienoBanus «big datay (¢ aHri. «OONbIIME AaHHBIE») J0Kaszajda CBOK 3(PPEKTUBHOCTL B
Pa3HBIX cepax KU3HEACITSILHOCTHU: YIIPABICHUH, MEIUIIMHE, JIOTUCTUKE U T.1. OJJHAKO B TUHTBUCTUKE OHA
ucronib3yeTcst pparMeHTapHo. O TPUMEHEHWH 3TOW TEXHOJOTMH B ATHUMOJIOTMA M KOMITAPATHBHCTUKE
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