Eurasian Scientific and Methodological Journal “East-West” (2025) Ne 2(6) June

FyMaHI/ITapJ’IbIK Fbl.]'lblMI[ap MEH eﬂep
FyMaHI/ITaprIe HayKI/I )/ | I/ICKyCCTBO
Humanities and Arts

MPHTH: 10.15.59

3AIIUTA ITPABA HA HEJOITYCTUMOCTD IIBITOK B KOHTEKCTE
KOCTUTYIIMOHHOTI'O ! YT'OJIOBHOI'O ITPABA PECIIYBJIMKHN KA3AXCTAH

C.M.MUMAHBFAEB
Meowcoynapoonuvii ynusepcumem «Acmanay
(Acmana, Kazaxcman)
esirkep24(@gmail.com

Annomayus

Crarbs OCBSAIIEHA UCCAEIOBAHNIO aKTyaIbHOTO BOITPOCA O HAPYIICHUH 3alUTHI MPaBa Ha HEAOIMYCTHMOCTh
MBITOK CO CTOPOHBI COTPYIHHKOB IPABOOXPAHUTEIBHBIX OPraHOB M WHBIX JIMI[, C HEIBI0 YMBIIUIEHHOTO
MPUYNHEHNS TOJDKHOCTHBIM JIMIIOM HPAaBCTBEHHBIX WM (PU3MYECKHX CTpaJaHWii M OONM UIA TONydYEHHUs
MIPU3HAHKS OT JIUIl, B COBEPIIIEHUN KOTOPBIX OHO MOM03PEBAETCI. PaccMaTpuBaroTCs TMPOOIeMHBIE BOIPOCH
TEOPUH W TIPAKTHKH TPUMEHEHUS MBITOK B OTHOIIEHWH TpaxkgaH. C yd4eToM aHaiW3a JeiCTBYIOLIETO
HAI[MOHAJIBHOTO 3aKOHOMATENbCTBA, JOKTPHHAJIBHBIX IOAXOAOB M CyIeOHOW NpakTHKH OOOCHOBBIBAETCS
HEOOXOAMMOCTh BBIPAOOTKH W TMPHHATHS 3()(OEKTHBHBIX Mep M0 MPEAYNPEKICHAI0 aKTOB IIBITOK.
IpennokeHsl MyTH COBEPINIEHCTBOBAHUS 3aKOHOMATENBCTBA [UIS PEIICHUs MPOOIEMBbI HAPYIIEHUS 3allHUTHI
MpaBa JIOCTOMHCTBA U TpaBa 3alIUThl Ha HEJOMYCTUMOCTb MBITOK. B 3TOM cTaThe paccMaTpuBaeTcs MpaBoOBOi
(heHOMEH TIBITOK, BKITIOUAsl OMpEeNICHHs, UCTOPHUYECKOe TOHUMAaHNUE, KIIFOYEeBbIC CIydal W BO3HUKAIOIIUE B
CBSI3U C 3THM IPOOJIEMBI.

Kniouesvle cnosa: yronoBHOE 3aKOHONATENLCTBO, T'yMaHW3M, JIOCTOMHCTBO, UCTSA3aHUE, TBITKA, HACHIIHUE,
My4eHue, pu3ndeckoe HaCHUIIHe, CTPaJaHusI.

BBenenue

[IpaBa denoBeka — 3TO MpaBa, KOTOPHIMHU YEJIOBEK 00JIaaeT MPOCTO MOTOMY, YTO OH YEJIOBEK. DTH
IpaBa CYMTAIOTCS yHUBEPCAIbHBIMH, OC3yCIIOBHBIMH IpaBaMH, KOTOPbIE€ TOCYIapCTBa,
MPAaBUTEIBCTBA M 4YacTHBIE CYOBEKThI 00s3aHbl yBaxarb. CyllecTByeT NpaBO 3allUThl Ha
HEJIOTYCTUMOTh TBITOK. [lOCKONBKY JaHHOE€ MpaBO OBUIO KOJU(PHUIIMPOBAHO B Pa3IUYHBIX
MEXIyHAPOJHBIX JOKYMEHTAaX, O9TO TPHUBEJII0O K pa3bsICHEHUIO HOPM U CO3JaHUIO METOJIOB
obecneuenus ux cobmonenus [Alison D.R., 2022: C.276].

Ha cerognsmHuii neHb PCCHY6J'II/IKOI71 Kazaxcran BBOIATCA AKTHBHBIC MCPLI, HAIIPABJICHHLIC Ha
MMOCTPOCHUC B YMaAX I'PaAXAaH U I'OCYAJAPCTBCHHBIX CTPYKTYpaAX IIPpUHIUIIA ((HYJIGBOﬁ TCPIUMOCTH K
TaKuM CpPCIHCBCKOBBIM SBJICHUSM KaK IIBITKH)). 9To0 HaIIpaBJICHHUC IIPOAO0JDKACT pPAa3BHBATLCA B
peain3alll HOBBIX 3aKOHOIIPOCKTAX, O6CCH€‘II/IBaIOH_II/IX IMPCBCHIHIO IILITOK.

bonee Ttoro MNPUMCHCHHUC IIBITOK HApPYIIACT 3alIUTYy IIpaBa HAa HEAOIMMYCTHUMOCTBb IBITOK MW IIpaBa
0eCYEIIOBEYHOT0 HIIN YHUKAKOMETO JOCTOMHCTBA 06pameHHe, MNPUHHKACT CUCTEMY YI'OJIOBHOTO
npaBoCyausi, IMOJAPLIBACT JOBCPUC O6H.I€CTB8. B TIPAaBOOXPAHUTCIIBHBIC HWHCTUTYTBI, KOTOPBIC
MMPpEACTABIIAIOT T'OCYAAapCTBO.

B 0CHOBHOM NBITKM IPUMEHSAIOTCSI B OTHOILIEHUU TOJI03PEBAEMBIX U OCYKJEHHBIX B YUPEKJIECHUAX
UCIIOJIHUTENIBHOM cucTeMsl. lIpecTynnenus naHHOro tuna KpaiHe BBICOKO JIATEHTHBI M UX CI0KHO
BBISBIIATH. J[aHHOE SIBJICHHE IPUBOJIUT K TOMY, UTO KEPTBBI ITBITOK UyBCTBYIOT O€3BICXO/JHOCTH CBOETO
II0JIO’KEHUE Y OTCYTCTBHE 3AIUTHI MX KOHCTUTYLIHOHHBIX IIPAB CO CTOPOHBI TOCYIapCTBa, 3 BHHOBHbIE
YYBCTBYIOT COOCTBEHHYIO O€3HAKa3aHHOCTb.

B nemnsax HpOTHBO,[[CfICTBHH neITKaM Kazaxcran HMIUICMCHTHPYCT HOPMbI MCKIYHAPOJHBIX aKTOB I10
3aIUTC MMpaB YC€JIO0BCKA B CBOC 3aKOHOAATCIILCTBO U TPUCOCAUHACTCA K KOHBCHI_II/II/I IMPOTHUB IIBITOK U
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JPYTUX )KECTOKUX, OECUCIIOBEUHBIX HIIM YHUKAIOMIMX JOCTOMHCTBO BUJIOB OOpAICHNS ¥ HAKa3aHUS
(Oanee-Konsenyus) B 1998 romy.

AKTyaJIbHOCTh TEMbI XapaKTEPU3YETCSI TEOPETUUECKONU U MPAKTUUECKOW HEOOXOIUMOCTHIO 3aIIUThI
MpaB TPAXKJAH OT MBITOK, & TAKXKE BBEACHUS B 3aKOHOAATEIILCTBO HOBBIX, MPOrPECCHPYIOLIHUX,
COBEPIICHCTBYIOIIIUX HOPM B IEJSX BBIPAOOTKH A((HEKTUBHBIX MEp ULl MPEAYNPEKICHUS aKTOB
MBITOK.

Kaceim-XXomapr TokaeB Ha coBellaHMHM C PYKOBOACTBOM C [ eHepanbHON IPOKypaTypbl YETKO
OTpeieil O OOJBIIOM 3HAYEHUU HA KOPHIO YCTPAHUTh TaKWe CPEIHEBEKOBBIC SIBJICHUS, KaK IMBITKU
U KECTOKOe oOpareHue. [ enepaabHO MPOKypaType MOPYyYEHO BhIpa0OTAaTh MEPHI, HAPABICHHbBIC
Ha YCHJICHHE OTBETCTBEHHOCTH 3a HETYMaHHO€ OTHOUIECHHE K MOJICIEACTBEHHBIM U 3aKIFOYEHHBIM
[Tokaes K.-XK., 2022].

OcHoBHAA YacTh

«IIbITKH, - 00BACHAET ucTopuk mnpasa J[xoH JlaHrGeiH, - ObUIM YaCTbIO OOBIYHOTO YTrOJIOBHOTO
mporiecca, peryasipHO MPUMEHSBIIETOCS ISl pacciieI0BaHUS OOBIYHBIX MPECTYIUICHUH B OOBIYHBIX
cynax». Jlo smoxu IIpocBenienns cMepTHas Ka3Hb JaK€ HE MOJBEprajiaCh COMHEHHIO, BKIFOYas
CMEpTHBIE TPUTOBOPHL. 10 cyTH, paccMaTpuBaINCh KaK HEUTO UHOE, YeM IbITKa. OTHAKO B IBAAIATH
MIEPBOM BEKE TBITKH WMEIOT ropas3zio 0oJiee MUPOKOE 3HAYCHHE, YeM TO, KOTOPOE MPUMEHSIIOCH B
CEMHAIIaTOM U BoceMHaaaToM Bekax [Bessler J., 2023].

[Ttk mpumensuiucy eme B JlpeBHeil I'peumn u Pumckoit ummepun. OT0 ObIJIO OOBIYHOM
MpOLEAYPON CyIonpou3BoAcTBa. B OoCHOBHOM mbITanii paboB, a He TrpaxaaH. boiree Toro pad
BBICTYIAJI Yallle BCETr0 B KayeCTBE CBUAETEINA, a HE OOBMHAEMOro. Tak Kak OHH yallle SIBJISUIMCH
CBHUJIETENIIMU TIOBCEAHEBHOM ku3HU. [loka3aHus paba cuuramuch Oosee NMpPaBAUBBIMH, €CIH €0
oTnpaBisK Ha niporienypy nbitok [Einolf C.J., 2007: C.107]. bnaromaps [LmyrapXy u3BecTHO, 4TO
AHZIOKUZ, OTKa3aBIIMHCS BbIIATh Ha IBITKY OJHOTO M3 CBOMX pPaboOB, KOTOpOro TpebdoBaia
OOBHUHSIOIIAs CTOPOHA, ObLI MPU3HAH BUHOBHBIM M M300IMUYEHHBIM B TOM IIPECTYIUIEHUH, KOTOPOE
eMy npunucsiBaiu [Bamnon A., 1941: C.142].

Bormpoc nmpaBuibHOCTH NPUMEHEHUS MBITOK 00CYXAaics cToJNeTUsIMU. Tak rpedyecKuil MbICIUTENb
ApHCTOTENh CYUTAII, YTO MBITKA KAXKETCS YEeM-TO YOEAUTEIbHBIM, IIOTOMY YTO 3aK/II04aeT B cebe
HEKOTOpYyI0 HeoOXoaumocTb. 1107 HeoOXOAMMOCThIO B JaHHOM BBICKa3bIBAHHUHM MBI IpEroaraeM
npu3HaThesl moja (usmueckum HacuiaueMm. Jlamee ApucroTens B cBoeM Tpyae «Putopukay,
paccyxJaeT Haja TeM, 4To 0oJiee BHIHOCIUBBIM U CHIIbHBIN, CMOXET MEPEKUTh MBITKU U OKAXKETCS
HEBUHOBHBIM, XOTSl B JIEHCTBUTEIILHOCTH MOXKET ObITh OH U BUHOBEH, a cJIalblil CKaXKeT Bce, U Kak
YIOJIHO, C€0sl OTOBOPHUT, JIUIIb OBl €r0 CTpaJaHus 3aBEPIIMINCh. APUCTOTENb CUUTALT, UTO MBITKA HE
3aKII04aeT B cede HUUero HajexxHoro [Apucrorens, 1978: C.57].

Bbonee Toro B CPCAHCBCKOBLC IIBITKHU ObLIU Pa3speUICHbI Ha 3aKOHOAATCIIBHOM YPOBHC. OCHOBHBIMH
HOPMAaTHUBHBIMHU ITPABOBBIMH aKTaMH, NOIIYCKAaBININUMU IPUMCEHCHHUC IIBITOK B EBpone, OBLIH:

- Opnonancsl 1498 u 1539 rr., bonbiioii yronosusiit Opgonanc 1670 r. (Opanuus);

- Tuponbckuit Ycra 1499 r, VYronmosueiii VYcraB bambeprckoro emwmckomnctBa 1507 r,
BbpannenOypreckuit Yeras 1516 ., Ynoxenue umneparopa Kapna V 1532 . «Kaponunay (I'epmanus);
- Bectmunctepckuit Craryr 1275 1. (Anmus) [[xuemobaes P. K., Kynycosa H. M., 2020: C.40].

OnHako ¢ MPHUXOJ0M T'YMaHUCTHUECKUX HAEH U SMOXU MPOCBEIICHUS MBITKH CTaIM 0oJiee aKTUBHO
KpUMUHATH3UPOBaThcs.  Duinocopckue U TEOPETHKO-NIPABOBHIE  OCHOBBI  T'YMaHU3AIHH
3aKOHOJIaTENIbCTBA M YTOJOBHOIO MPOLIECCAa IYTEM 3alpelIeHUs] NBITOK U JPYIUX KECTOKUX U
0ecUelloBEYHbIX BHUJIOB OOpAIlEHUs] 3aJ0KEHBI B TpyIax BeNUKUX (GHIOCO(OB M TMPABOBEIOB
CpenneBexoBbs u HoBoro Bpemenu, B psny kotopeix Bwiaensitorcs Jl.JIokk, II.Monrteckbe,
Y.bekkapua, Bonbrep, XK-XK.Pycco u apyrue yuensie. Tak, Belmatomuii ¢uiaocod, mnpaBoBen
Y.bekkapua BpIIBUHYI PSAJI IOCTYJIATOB, KOTOPBIE JIEKAT B OCHOBE COBPEMEHHOIO YTOJIOBHOTO IIpaBa.
Buns unenu HakasaHusT B INPEAYNPEKICHUM NPECTYIUIEHUA W HUCIPABICHUM NPECTYIHUKOB,
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MBICJIIMTCIIb MMPU3bIBAJI OTKA3aTbCA OT IBITOK U MYYWUTCIIbHBIX HaKaSaHI/II\/JI, HCOIIPaBAaAHHBIX cBOEH
KECTOKOCThIO. Ecii mpecTyruienne qoka3ano 00beKTUBHBIME JAHHBIMH, TO COOCTBEHHOE IIPU3HAHUE
MOJICYAMMOTO He TpeOyeTcss U B IPUMEHEHHHU TBITOK HYX/AbI HeT. B ciydae, eciau HET abCOMOTHOM
YBEPCHHOCTH B COBCPHICHUHN NPCCTYINICHUA, HCJIb34 IbITATh HCBUHOBHOTIO, I/I6O (IIPECTYIICHUA €ro
He nokasanb» [bapnees K.A., 2023: C.143].

Haxe XX Bek He ObLI JHMIIEH MACCOBBIX MPUMEHEHUH NBITOK. [IpuMepoM 37ech MOTYT CIIYXKHUTh

Takue cTpanbl, Kak [epmanus (rutinepoBckuil pexum 1933-1945 ronos), Ucnanus (ppaHKUCTCKHA
pexum 1939-1975 ronos) [Kykcun U.H., 2019: C,36].

HcTopuyecku nbITKa Urpaa cieayrolue poiu: 1) cpencTsa noiaydeHust IepBUYHbBIX JOKA3aTeIbCTB;
2) cpencTBa MOATBEPXKICHUS YK€ JaHHBIX paHee moka3zaHui. [IbITka He SBIsIaCh PA3HOBUIHOCTHIO
TCJICCHOI'0 HaKa3aHUs, CKOPEC BBICTYyIIaJla CPEACTBOM NOKA3bIBAHHWA, «BBITATMBAHUI) MOKa3aHUuU U3
noacnenctsenHoro [bapnees K.A., 2023: C.143].

Takum 00pa3oM, akTyallbHOCTh OOPBOBI € MBITKAMHU KaK Ha MEXIYHAPOIHOM, TaK M HAIMOHATIHLHOM
YPOBHSX OuYeBHIHA. B IensX co3maHus OCHOBBI JUISI MEXKIYHAPOJHOTO COTPYJTHHUYECTBA B JTOU
oOnacT OBLITM MPHHSATHI PsiI KOHBEHINH, CPEe KOTOPBIX CIIENYeT BBIICIUTh KOHBEHIMIO MPOTHB
MBITOK M JIPYTHX JKECTOKHUX, OSCYETTOBEUHBIX MM YHHKAIOIIUX JOCTOMHCTBO BUIOB OOpaIleHUs U
HaKazaHus, yTBEpKAeHHYI0 pe3oitonueii 39/46 I'enepanbHoit Accambien OOH ot 10 nexabps 1984
roza. L{eHHOCTh 3TOr0 MEX/TyHAPOHOTO aKTa 3aKIFOYAETCS B TOM, YTO B HEM COJECPIKHUTCS HE TOJIBKO
JTOKTPUHAIHHOE OTIPE/ICIICHNE TIOHSTHS «ITBITKa», HO M TpeOOBaHME K TEM rocylnapcTBam, KOTOpPBIE ee
partuuIpOBai, YTOOB OHU MPUHSIIA COOTBETCTBYIOIE HOPMBI B YTOJIOBHOM 3aKOHOAATEIBCTBE,
MO3BOJISIOIINE TPECIENOBATh JIUI, MPUMEHSIOMMUX MBITKA. [IpH STOM KOHBEHIUS COJCPIKHT
uMIepatus (4.2 CT. 2), COTIIACHO KOTOPOMY «HUKAKHE UCKIIOYUTEIHHBIC 00CTOSTENHCTBA, KAKUMHU ObI
OHM HHM ObLIM, Oylb TO COCTOSHHE BOWHBI WJIM Yrpo3a BOWHBI, BHYTPEHHSS MOJUTHYECKAs
HECTaOMJIBHOCTh WJIM JII000€ Ipyroe 4pe3BbIYaifiHOE MOJI0KEHUE, HE MOTYT CIIY)KUTh ONpaBAaHUEM
nbITok» [Kykeun U.H., 2019: C.36].

Haxkonern, 115 mocTpoeHus BCeCTOPOHHEN KOHCTPYKIUHU 3aIIHUThI JTUILIEHHBIX CBOOOIBI JIUIL OT MBITOK
Y IpUpPaBHEHHBIX K HUM Mep ObL1a pazpaboTaHa cUCTeMa MPOBEPKU MECT COJEpKaHUS MO CTpaken
MyTeM pPEryIspHbIX TOCELIEHUH, OCYIIECTBISIEeMbIX HE3aBUCUMBIMH MEXKIYHApOJAHBIMU U
HAaIlMOHANIBHBIMU OpraHamMu. JTa cHcTeMa IMpeaycMoTpeHa @akylbTaTUBHBIM IPOTOKOJIOM K
Kousenmmun OOH npoTtuB mbiTok (puHAT pe3osonuei 57/199 T'enepanpHoit Accambien OOH ot
18.12.2002) d4epe3 co3maHHWE CHOCHHAIBHBIX OPraHOB (KMHCTUTyaJIM3alUs»), a HMEHHO —
[TonkomuTeTa Mo MPEeAYNPERKACHUIO MBITOK U JPYTUX KECTOKUX, OECUETOBEUHBIX WM YHIKAIOIIUX
JOCTOMHCTBO BUJOB oOpamieHust u Hakazanus Komwurtera mpotuB nbiTok OOH 1 HanmoHambHBIX
MIPEBEHTUBHBIX MEXaHW3MOB. YKa3aHHbIE OpraHbl M 00pa3ylOT TPEThIO TPYIILY MEXIyHApPOHO-
MIPABOBBIX MPEANHUCAHUNA 3AIIMUTHI OT MBITOK U MPUPABHEHHBIX K HUM MEpP — MHCTUTYIIHOHAIBHBIC
rapanTuu. @akynpratuBHbIN poToKoa 2002 1. Betynui B cuity [[1aBienko A.A., 2022: C.120].

B 3TOM KOHTEKCTE CTOMT KPaTKO IMEPEYUCIUTh OCHOBHBIE 3JIEMEHTBI MEXIyHapOJHO-IPaBOBOIO
peKnMa, 3alpellarollero IbITKH, KOTOPBI BXOAMT B 4YHCIO HauOojee (yHAaMeHTaIbHBIX
MEXJIyHapoAHBIX HOpM. [IbITKM MM KecTokoe, OGecyeIOBeYHOE WIM YHIIKAIOIIee J0CTOUHCTBO
oOpalleHHe M HaKa3aHWE KATEerOPHMYECKU 3alpelieHbl MEXIyHApOAHbBIM M PErHOHAIBHBIM
JIOTOBOPHBIM MPABOM. 3arpeT MBITOK TAKKE SIBISETCS YacTbi0 OOBIYHOTO MEXAYHApPOJHOTO IpaBa.
IIpITKM paccMaTpuBaIOTCS KaK HapyLIEHUE ITPaB Y€JI0BEKa, a TAKXKE MEXIYHAPOIHOE NIPECTYIICHHUE,
BOEGHHOE IMPECTYIUIEHUE M MPECTYIUIEHUE IPOTUB YEJIOBEYHOCTH. OJTO 3alPEIIEHO Kak BO
BHYTPEHHHUX, TaK U B MEX/JyHApOIHBIX BOOPYKEHHBIX KOH(INKTAX B COOTBETCTBUM C TyMaHUTAPHBIM
IPaBOM. 3alluTa MPUKA30B BBILIECTOSIIUX JIMI HEBO3MO)KHA B ciydyae OOBMHEHHUS B IBITKAaX, a
oduuManbHas J0JDKHOCTh NMPECTYITHUKA HE SABIAETCS 3amuToi. AMHUCTHS Takxke [Saul B., 2004:
C.1].

B kadectBe onHOUM M3 OCHOBHBIX rapaHTuil B cratbe 17 Konctutynum PecnyOmmxu Kazaxcran
3aKpEIJIEHO, YTO JOCTOMHCTBO YE€JIOBEKA HENPUKOCHOBEHHO: HHMKTO HE JOJDKEH IOABEPrarbCs
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IBITKaM U JKECTOKOMY WJIM YHIIKAIOIIEMY YeJIOBEUECKOE JJOCTOMHCTBO OOPAIICHUIO WM HAaKa3aHUIO
[Konctutynus, 1995].

HOCKOJIBKy AOCTOMHCTBO YCJIOBCKA ABJACTCA HCIPHUKOCHOBCHHBLIM, a 3allMIIATh U YBAXATb €ro
SBIISICTCS OOS3aHHOCTHIO TOCYAAPCTBA, MMOCTOJIBKY IEHCTBHS Pa3IMUHBIX OPraHOB IOCYIapCTBEHHON
BJIACTH I10 OTHOILLIEHUIO K YEJIOBEKY JTOJKHBI COOTBETCTBOBATH 3TOMY. JIOCTOMHCTBO 4€JI0OBEKA — 3TO
Ta rpaHMIla, KOTOPYIO TOCYAApCTBO HE JIOJDKHO MEPECTyNaTh BO N30eKaHUE MPUHATUS U IPUMEHECHUS
IIPABOHAPYILIAIOIIKUX aKTOB B IIPOLIECCE CBOEH AEATEIbHOCTH. MOXKHO CKa3aTh, 4TO IIPABOTBOPYECTBO
U IIPAaBOIIPUMEHEHHUE CBSA3aHbI IIPAaBOBBIM MMIIEPATUBOM HEHAPYIIAEMOCTH JOCTOMHCTBA YEJIOBEKA.
JIOCTOMHCTBO YeJloOBEKa — 3TO TO OCHOBaHUE, HA KOTOPOM cTpoutcs mpasonopsiiok [Kopues B.H.,
2020: C.10].

JIOCTOMHCTBO YeENOBEKA SBIAETCS HENPUKOCHOBEHHBIM, A 3alUINATh W yBaXkaTb €ro SIBISAETCA
00513aHHOCTBIO TOCY/IAPCTBA, IOATOMY JIEHCTBUS IPABOOXPAHUTENBHBIX OPraHOB MPEICTABISIFOIINX
rOCyJapCTBO HE JIOJKHBI HAPYIIATh €70 U HE JI0IyCKaTh IPUMEHEHHS IIBITOK.

KOHBGHIII/I?[ IMPOTHUB MIBITOK U APYIrUX KCCTOKHUX OecueOBEYHBIX WIH YHUKAOIUX JOCTOMHCTBO
BHUI0B O6paHI€HI/I$[ M HaKa3zaHHs, 3aKPCIIACT IOHATHEC IMBITOK B MCXKAYHAPOAHOM IIPaBC.

CnoBo «IbITKa» UMeeT (hpaHIy3CKHEe KOPHHU U MPOUCXOJUT OT «torquerey», YTo O3Ha4yaeT KPYTUTh.
Jleno B TOM, 4YTO JUIsl TIBITOK, HCHOJB3YeMBIX B XPHCTHAHCKUX CTpaHax, OBLJIO XapakTEpHO
CKpyuMBaHHe KoHeuHocTel. llepkoBp He pexomennoBana nponutue kposu [bapaees K.A., 2023:
C.143]. TonxoBsIit cioBapk pycckoro s3bika Oxeroa C.U., onpenenseT MbITKA KaK «HPAaBCTBEHHOE
MY4YEHHeE, Tep3aHue, GU3NIecKoe Hacuiue, ucTsa3anue mpu pomnpocey» [Oxeros C.U., 1949].

B tonkoBom cnoBape pycckoro sizbika B.M. Jlanms meiTka ompeaensercs CIASAYIONUM 00pa3oM:
«[IpITaTh  KOro-TO, CIpAILIUBaTh, pacCHpalINBaTh, pa3y3HaBaTh, pa3BelnbIBaTh... [IbITKa, qOMpoc ¢
UCTS3aHUEM, MyKamH. [l MBITOK OBLIIM YCTPOEHBI MIPH CYAaX 3aCT€HKH, M MBITANH Majayuu; MbITKA
otmeHeHbl Exarepunoii II. Mctsa3aTe B mompocax, WM MY4YHTh, BBIHY)XJAs CHUJIOW CO3HAHUE H
nokaszanusi» [[lams B.U., 1863].

B./l.I'onuapenko, mpoBojst rIyOOKO€ UCCIIEIOBAHUE, ONPEAETIII, YTO OJHUM U3 MEPBHIX HAYUHBIX
onpenesneHui neITku nain Yesape bekkapus B counnenun «O MPeCcTyIUICHUIX U Haka3aHusix» B 1764
rojly: «IeWlcTBUE, MMPOU3BOIUMOE HaJl OOBUHSAEMBIM B MEPHOJ] CIEACTBHS, MPOU3BOAUMOTO IO €ro
Jiey, WIH JUIsl TOTO, YTOObl BBIMYYUTh Yy HErO MPU3HAHUS B MPECTYIUICHUU, WU AJIS TOrO, YTOObI
0O0BSACHUTH MPOTUBOPEUUS, CIICIAHHBIE UM NP JIONIPOCE, MIIK YTOOBI MPUHYAUTH €r0 K MOKa3aHHUI0
COYMBILIUICHHUKOB, WJIN JJISl OTKPBITUS APYTUX MPECTYIUIEHUH, B KOTOPBIX €ro He OOBUHSAIOT, HO B
KOTOPBIX OH MOXXET ObIThb BUHOBEH, WM bor 3HaeT ans Kakoid MeTadu3UuecKOd M HEMOHSTHON
HEO0OXOIMMOCTH OUYHUCTUTH Opyranue». Takum oOpa3om, cuntaercs, uro U.bekkapus u gan nepeoe
onpenencuue meiTku B X VIII Beke [Axmerosa H.E., 2017: C.172].

«IIpITka» O3HauaeT d000€ NelcTBHE, KOTOPHIM KAaKOMY-THOO JUIY YMBIIUIEHHO MPUYUHIETCS
ciIIbHas 00JIb WM CTpajaHue, GU3NYeCcKoe WM HPaBCTBEHHOE, YTOOBI MOJYUYUTh OT HETO WU OT
TPETHETO JINIIA CBEJICHUS MJIM TPU3HAHHU S, HAKa3aTh €ro0 3a JIeHCTBUE, KOTOPOE COBEPIINIIO OHO WIIH
TPEThE JIUIIO WIH B COBEPIIEHUH KOTOPOTO OHO MOJI03PEBACTCS, a TAKXKE 3alyraTh WIH NPUHYAUTH
€ro WIM TpeThe JHI0, WIH MO 000N NpUYMHE, OCHOBAHHOW Ha JAMCKPUMUHAIIMU IJHOO0TO
XapakTepa, Korja Takas OOJib WM CTpajlaHue MPUYUHSIOTCS TOCYAapCTBEHHBIM JOJKHOCTHBIM
JUIOM WJIM WHBIM JIMIOM, BBICTYMAKOIIUM B O(QUIMAILHOM KauyecTBe, WM MO0 UX
MOJCTPEKATENbCTBY, WJIM C HUX BEIOMa WM MOJYAJIMBOIO corjacus. B 3To ompeneneHue He
BKJIFOUaeTcsi 00JIb WU CTpajaHusi, KOTOPhle BOSHUKAIOT JIUIIb B pe3yibTaTe 3aKOHHBIX CaHKIIH,
HEOTAETUMBI OT 3TUX CAaHKIUU UM BBI3BIBAIOTCS UMU cliydaitHo [ KoHBeH1IMs mpoTUB mbITOK, 1984:
craths 1].

CloBO «IBITKH» — 3TO OMOIMOHAJIBHO OKPAIICHHOC CJIIOBO, OAHAKO 3TO HC O3HAYACT, YTO 3TUM
CJIOBOM MOJKHO IIOJIb30BATLCA, HC 3aAyMbIBAsACh O €ro CMBICIIC. Kak MoxHO OBLIO YBUACTH U3
BBIICIIPUBCACHHOTO OMPCACICHUS, IIBITKU OTIWYANOTCA OT APYIruUx (I)OpM IJIOXOI'o 06pa1ueHI/151
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HAJIMYUEM TSDKKOW CTENEHHM cTpajaHuil. [1o3ToMy JaHHOE CIOBO PEKOMEHIYETCS HMCIOJIb30BaTh
JIIIB JUTst 0003HaYeHHS HanboJiee cepbe3HbIX popm moxoro oodpamienus [ Kuddap K., 2000: C.13].

XKecrokoe obOpaieHre win OecYeIOBEYHbIC, WM YHWKAIOIIUE JOCTOMHCTBO BHIBI OOpaIllCHHUS U
HaKa3aHUsl TAKXKE SBILSIFOTCS FOPUIMYCCKHMMU TEPMUHAMHU, 0003HAYAIOUIMMU ILIOX0€ OOpalieHue,
COIPOBOXKIAIOIICECS] MEHEE TSHKKOW CTEIICHBIO CTpaJiaHMs, YeM B ciiydae mbITOK. [pyrue Gpopmbl
IUIOXOTO OOpalleHUsl, HE SBISIONIMECS IBITKAMH, OOBIYHO HE MPUYMHSIOTCS C KaKoW-JInOo
OTIPEICTICHHOM IIEJbI0, OJIHAKO B ATUX CIy4asX JAOJDKHO MPUCYTCTBOBATH HAMEPCHUE MOJBEPTHYTh
YeJI0BEKa TEM YCJIOBHUSM, KOTOPbIC MPUPABHUBAIOTCS K TNIOXOMY OOPAICHUIO MM BEAYT K 3TOMY.
OCHOBHBIC 3JIEMEHTBI, OTIPEALIIAIONe GOPMBI TIIOXOTO OOpalleHHs, HE TPUPABHEHHBIC K MBITKAM,
CBOJATCS K CIICIYFOLIMM OIPEIeICHUSM:

® [IpeJHAMEPEHHOE JOMYIICHUE 3HAYMTEIbHBIX ICUXUIECKUX UIIH HPABCTBEHHBIX CTPaIaHHIA.

e COBEpIIICHHE HApYIICHHsS Ha OCHOBE PACHOPSDKEHHH WIIM MOJYAIUBOTO COTJIACHS CO CTOPOHBI
odurmansueix Bnacreit [XKuddap K., 2000: C.14].

[ToHsITHE «ITBITKW» 3aKPEIUICHHOE B HAIMOHAIBHOM 3aKOHOJIATEIECTBE, MBI MOKEM HAWTH B CTaThe
146 YronosHoro Konekca Pecnyonuku Kaszaxcran (nanee - YK), TaM «mbITka» omnpenensercs Kak
YMBINIEHHOE TPUYHMHEHNE QU3NYECKUX U (MITH) TICUXUIECKUX CTPalaHUil OJHKHOCTHBIM JIAIIOM
WIA JIAIOM, BBICTYMAIONIUM B OQHUIMATLHOM KadecTBe, JHOO JPyrMM JMIIOM C WX
MOJICTPEKaTeNIbCTBA MO0 C MX BEJOMa WM MOJIYAIMBOIO COIVIACHUS, COBEPIIEHHOE C IIEJNIBIO
MOJTyYUTh OT MBITAEMOTO WJIM JPYTOTO JIMIA CBEACHHUS WM TpPU3HAHHUS JIMOO HaKa3aTh €ro 3a
JEeHUCTBHE, KOTOPOE COBEPHIMIIO OHO WM JPYroe JHIO WIM B COBEPIIEHHH KOTOPOTO OHO
MOJI03PEBACTCS, 4 TAK)KE 3aMyraTh WM MPHHYIUTH €r0 WM TPEThE JIUI0 WU IO JIF000H puYHHE,
OCHOBaHHOM Ha JauckpumuHainuu joooro xapakrep [ YK PK, 2014: crates 146].

[To muennto W11 BopyammBuimm, MBITKOW OMPEACNIIeTCs] YMBIIUICHHOE TIPUYUHEHUE (PU3UUECKUX U
TICUXUYECKUX CTPaJlaHWi, COBEPIIEHHOE YKa3aHHBIMH B (dactu 2) aucno3uiuu cratbu 146 YK PK
JUIAMH, C LIEJbI0 MOJYYUTh OT MBITAEMOT0 WM TPEThEro JIMIA CBEACHUS WM IMPU3HAHHE JMOO
HaKazaTh €ro 3a JAeWcTBHE, KOTOPOE OHO COBEPIIMIIO WM B COBEPIIEHUH KOTOPOTO MOA03PEBACTCS, a
TaKKe 3alyrarh Wik IPUHYIUTH €T0 WK TPEeThe JIUIO, WU MO JII000# NMpUYUHE, OCHOBAaHHOW Ha
JTUCKpUMUHAIINY JII000T0 Xapakrepa [bopuamsunm W.111., 2021: C.274].

CornacHo CIOXKMBIIEHCS MEXAYHAPOIHOM MpaKTUKE, MPU3HAKAMU MBITOK SIBISIOTCS: MPUYMHEHUE
CWJIbHBIX (PU3UYECKUX U MICUXUUECKUX CTPAJAHUN, HATHMUKeE IPSMOTO YMBICIIA, LIeJICHAIIPaBICHHOCTh
Y UHTEHCHUBHOCTH COOTBETCTBYIOLIUX JAeUCTBUU. [Ipy 3TOM y4YHTHIBAIOTCS MPOAOIKUTEIBHOCTh U
crocoObl MPUYMHEHMS CTPAJIaHuM, T10JI, Bo3pacT u cocrosinue norepresiiero [HIT BC PK, 2008].

CraTtucTuKa MOKa3bIBAeT, YTO JIaHHAs MpobiemMa 0 CUX MOop akTyalbHa. Tak, HampuMep, COTNIacHO
CTaTUCTUYECKUM JTaHHBIM KoMuTeTa Mo npaBoBOM CTAaTUCTUKE U CHIEIIMATIBHBIM yueTaM [ eHepanbHoi
npokypatypsl PK, 3a nocneanue 5 ner (2019-2023) 6bu10 3apeructpupoBaHo 1o cratee 146 YK PK
- 3673 npaBonapymenuit, u3 Hux B 2018 roay - 840, 2020 roxy - 766, 2021 roay - 685, 2022 roay -
920, 2023 rony — 442 [Craructuka no crarse 146, 2024].

O,Z[HaKO O(I)I/II_II/IaJ'IBHBIe CTAaTUCTUYCCKUC JTAHHBIC HC OTPAXKAIOT JEUCTBUTEIILHOCTHU IIOJIOKCHU, TaK
KakK (I)I/IKCI/IpOBaHHOCTB TaKnuXx HpeCTYHHeHI/Iﬁ JOBOJIBHO HHU3KaA. ypOBeHL JJaTCHTHOCTH HpeCTYHJ'IeHI/Iﬁ
JAOBOJIbBHO BBICOK.

J1st TOro 4To0Bl YTYyUYIIUTE KOHTPOJIb 110 COOMIONEHUIO paB yenoBeka, KazaxcTaHoMm OblT MOANUCAH
3akon PK ot 26 urons 2008 rona «O parudukanmuu dakynbTaTUBHOTO IpoTokosa k KoHBeHIMH
IPOTHB TBITOK M JPYTUX OECUeIOBEUYHBIX WM YHM)KAIOUIMX JOCTOMHCTBO BMJIOB OOpalleHus U
HakazaHus» [3PK, 2008].

2 mons 2013 ronma Ilpesunentom Pecnyonmuku Kazaxcran Obin moamucan 3akoH PecryOmuku
Kazaxcran «O BHECEHMHM W3MEHEHUH M [ONOJHEHMH B HEKOTOPBHIE 3aKOHOJATEIbHBIE AKTHI
Pecny6nuxu Kazaxcran no Bonpocam co3nanust HaloHansHOTO MpeBEHTUBHOTO MEXaHU3Ma (dasee
— HIIM), nanpaBieHHOTO Ha MPEAYNPEXKICHHUE MBITOK U JAPYIHX KECTOKUX, OECUENOBEYHBIX WU
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YHIKAIOIIUX JOCTOMHCTBO BHJIOB OOpalieHusi M HakasaHus». JlanHoe coOwsitme B Kaszaxcrane
COIPOBOX/IATOCH CO3aHHEM IPAaBOBOrO MHCTUTYTAa — HIIM, KOTOpbIi OBLT OCHOBAaH Ha MOJEIU
«OmOyncmen+» [Canapramu A.b., 2018: C.132].

B peamusanuro npusstoro B pamkax ®daxynsratuBHoro IIporoxona k Konseniuu Ilporus IIerTok
(oanee - DIIKIIII) mexaynapoaHoro obszarenbcrBa HIIM ¢ynkunonupyer B Kazaxcrane ¢ 2014
roga [YUK, 2014: I'masa 9. HIIM, ctatbs 39].

HanmonanbHelil npeBeHTUBHBIM MexaHusM (HIIM) — npencrtaBisieT coOOW CUCTEMY PEryIsIpHBIX
IIOCEIEHUA MECT COJEPKAHMS IOJ CTPaXeW HE3aBUCUMBIMHM JKCIIEPTaMU IS NPEAYIPEKICHUS
IIBITOK U APYTMX BUJOB jkecTokoro oOpamenus [Canapranu A.b., 2018: C,132].

CornacHo cratbe 39 YronosHo-ucnonnurensHoro Kogexkca Pecniyonuku Kazaxcran (oanee - VUK)
YdacTHUKaMU HalMOHAIFHOTO MPEBEHTUBHOTO MEXaHNU3Ma SIBIISIOTCSL YIIOJIHOMOYEHHBIH 110 TTpaBam
9eloBeKa, a Takke orOupaemble KoOpAWHAIIMOHHBIM  COBETOM  YJICHBI  OOIIECTBEHHBIX
HaOTIOIATETFHBIX KOMUCCHI M OOIIECTBEHHBIX O0BEJMHEHUH, OCYIIECTBISIONINX JESTEILHOCTD T10
3alIUTe TpaB, 3aKOHHBIX WHTEPECOB TPaKIaH, FOPUCTHI, COIMAIbHBIE pAaOOTHUKHU, Bpa4dH, TO €CTh
He3aBUCHMBbIE OT rocynapcTBeHHbIXx opraHos quna [ YUK PK, 2014: crares 39].

VYIOTHOMOYEHHBIH 0 MpaBaM YeJIOBEKa KOOPAMHUPYET JACITEIbHOCTh YUaCTHUKOB HAIMOHATHHOTO
MPEBEHTUBHOTO MEXaHW3Ma, MPUHUMAET B COOTBETCTBUU C 3aKOHOAATEIHCTBOM PecmyOmuku
Kazaxcran mepsl st oOecriedeHus: HEOOXOAMMOTO TMOTEHIMana M Mpo(eCcCHOHANBHBIX 3HAHUN
yuactaukoB HIIM [YUK PK, 2014: crates 39].

3a HCKJIIOUYEHUEM MepBOoro rojaa (pyHKIHMOHMpOBaHMS MHCTUTYTa HIIM, €XerojiHo y4acTHUKAMH
HIIM ocymectBnsercs Oonee 500 mpeBeHTHBHBIX TocemnieHuid. Tak, B Teuenue 2014 1. ObuIO
npoBezieHo 277 nocemenuii (14 BHEMIAaHOBBIX Mocerenuil), 3a 2015 r. mpoBeneHo 528 mocemeHuii
(20 BHemIaHOBBIX MmocenieHuit), 3a 2016 r. — 680 nmocemenuit (14 BHemIaHOBbIX), 3a 2017 . — 534
nocemienuii (23 BuermanoBbix) [Canapramu A.b., 2018: C.132].

3apyOexxHbIi onbIT peanu3anuu PakyasratuBHOTO [IpoTokona k Kousenmmu I[Ipotus [1eTox

B Bpasuniu HarmonanpHas cucreMa npeaynpekIeHus ¥ MPECCUSHHs BITOK MPEICTaBlIeHa PIOM
YUPEKJACHUN ¥ OpraHoB, BKItOYas HallMOHAIBHBIA KOMHUTET 1O MPEAYNPEKICHUIO U IPECECUCHUIO
MBITOK, HalMoOHABHBI MEXaHHU3M IO TPEAYIPEKJACHUIO U NPECCUCHHUIO MBITOK, HanuoHaIbHbIH
JeriapTaMeHT UCTIOTHeHUsI Haka3aHui, HalmoHaabHbI COBET MO MOJHUTHUKE B 00JIaCTH YTrOJOBHOTO
MpaBa ¥ UCTIOJTHCHUS HAKa3aHUH, U MECTHBIC KOMUTETHI 110 IPEAYIPEXKICHUIO U TIPECCUCHHIO MTBITOK
Ha YpOBHE MTATOB. POJIb HAIIMOHAIBHOM CUCTEMBI — HHTETPAIMS BCEX ATUX OPTraHOB U YUPEIKIACHUH
U TIPOBEJICHHE eKeroqHoro cosernanus [ bpudunr, 2021: C.6].

Bo ®panuuu crnennain3upoBaHHOE YUpEXKACHUE, M0 MPEeIOTBPALIEHUIO MBITOK ObUIO CO3AaHO 10
patudukanuu  DakynbTaTUBHOTO mporokona. B oxrsabpe 2007 roma ObUI0  TPUHATO
3aKOHOJATENBCTBO O co3/laHuU ['eHepallbHOTO KOHTpoJsiepa MmecT juimieHus cBo6oasl (Contrdleur
général des lieux de privation de liberté). Bckope mocie storo ®panius paruduimpoBana
@daxynpTaTUBHBIA MpoToKoNl. B 2014 roxy mangat HIIM ®panuuu ObUT paclidpeH. Y YacTHUKH
HIIM ®panuuu nmocemarmT TIOPEMBI, OOTBHUIIBI, MECTa COAEPKAHUS MO CTpaXKed MM TaMOXKHH,
LEHTPHl 3a/iep’KaHusg HMHOCTPAHIIEB M TPaHCIOPTHBIE CPEACTBA, KOTOPBIE HCIIOJNB3YIOTCS JUIS
MePEBO3KH JIFOJICH, JTUIIeHHBIX ¢cB0OO b1 [Canmapramu A.B., 2018: C,132].

B Hameli crpaHe paMKax CBOEH [€ATEIbHOCTH YYAaCTHUKM HAalMOHAIBHOTO IPEBEHTHBHOTO
MEXaHM3Ma MOCELIAI0T yUpEeXACHHs U opransl, ucnonssonue Hakaszanus [ YUK PK, 2014: crares
39].

CrenuanbHble TPEBEHTHUBHBIC TOCEIICHUS MPOBOAATCS Tpynnamu 0e3 MpeaynpexacHus Ha
OCHOBAHHH IO CTYMHUBIINX COOOIIEHUH O MPUMEHEHUH MBITOK U APYTUX KECTOKUX, O€CUETOBEUHBIX
WM YHUKAIOLIUX JIOCTOMHCTBO BUAOB oOpamienus u Hakazanus [I1I1 PK, 2014: n.10].

Hapsny c stum, B pabore mnpumeHsiercs paspaboTaHHas AkxajeMuell NpPaBOOXPAHUTENbHBIX
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opraHoB npu IleHepasbHOM mpoKyparype Meroauka paccienoBaHusi IBITOK HAa OCHOBE
Cramb0ynbckoro IIporokona (pyKOBOACTBO IO BBISBICHHUIO IBITOK, MPUMEHIEMOE B 3apyOeKHBIX
MIPaBOOXPAHUTENBHBIX opraHax) [ CramOynbckuii mpotokoi, 2004].

Pemenue o HampaBiaeHUUM Tpynmbl JUIsl NPOBEICHUS CHELUUAIbHOTO IPEBEHTHUBHOI'O IOCELIECHUS
YUpEXKIEHUN W OpraHu3auui, MOJIEKAIIMX IPEBEHTUBHOMY IIOCELIEHUI0, IPUHUMAETCS
YnonnomouenusiM [IIIT PK, 2014: n.10]. B ciydae BbisiBiaeHHS (PAKTOB MBITOK HA OCHOBaHHH
VYkazanus ['eHepanpHOTO IpoKypopa «O0 opraHu3anuu paccie0BaHus PaKkTOB MBITOK, CYHUIIHIOB
U YWICHOBPEIUTENIbCTB B NEHUTEHIMAPHONW CHCTEME» MPOBOAUTCS HE3aMEIIUTENIBHO (B TEUEHUH
CyTOK) (UKcalusi M pacclieloBaHHuE BceX 00CTOATEeNbCcTB mpomsomenmero [Ykazanue ['TI PK,
2019].

MeTtomoaorus

MeTo10510TuYecKOoil OCHOBOM HCCIIEZIOBAHUS SIBUIMCH OOIIEHAYYHbIE METOJbI U COBOKYITHOCTb
YaCTHO-HAYYHbIX IIO3HAHWI: aHalIM3  COOTBETCTBYIOLIEH  JIUTEPaTyphl, CYIIECTBYIOLIETO
3aKOHOAATCIbCTBA W MNPAKTUKHW €ro MNpUMCHCHHA, CT&TI/ICTI/I‘ICCKI/Iﬁ, Cp&BHHTCJ’IBHBIfI, a TaKxXe
00o011eHue.

Pe3yabTarsl

Cnenyer mnOMYEpKHYTh, 4YTO B LENAX MPUBEIEHUS HAIMOHAIBHOTO 3aKOHOJATENbCTBA B
cooTBeTcTBUE C Koueenyueti OBIIO YXECTOUEHO HaKa3aHHE C BBEJIEHHEM 3alpera Ha
0CBOOO0XK/IEHNE OT YIrOJIOBHOM OTBETCTBEHHOCTH 32 MBITKH BCIIEACTBUE HCTEUEHUS CPOKA JJABHOCTH,
aKTa aMHHMCTHH, a TaKXe B CBSI3U C JIEATENIbHBIM packasHueM u npumupenuem cropoH [YK PK,
2014: crareu 71, 78, 65, 68]. Kpome TOro, B OTHOLICHUH JIHI, OCYXJICHHBIX 3a NBITKH
MpeyCMOTPEHO HempuMeHeHue ycinoBHoro ocyxaenus [3PK, 17.03.2023: crates 63 YK].

Jlisa peuieHusi BBISBICHHBIX MpoOjeM HEoOXOIMMO COBEpIICHCTBOBAHME 3aKOHOIATENIbCTBA.
[Ipennaraemple HaMU U3MEHEHHUS U JIOMOJIHEHHUSI B 3aKOHOJATENIBbCTBO, YJAy4IIaT UCIOIHUMOCTD
3aKOHOB B c(epe MPEeBEHIINH MBITOK:

Cratpro 56 Koncturymuu Pecniybnuku Kazaxcran W3/10KuTh B CISAYIONIEH pedarkyuiL:

1. K uckimrountenbHOMY BeJIEHUIO Makuiimca OTHOCUTCS:

1) npuHsATHE K PAaCCMOTPEHHIO BHECEHHBIX B [lapiaMeHT MpoeKTOB KOHCTUTYIIMOHHBIX 3aKOHOB U
3aKOHOB;

2) OOJBIIMHCTBOM TrOJIOCOB OT obmiero uucia nenyratoB llamatel mgada cornacusi [IpesuneHty
Pecniyonuku Ha HazHavyenue [Ipembep-Munuctpa Pecriyonuku;

3) oObsBIICeHHE OUepeaHbIX BEIOOPOB [Ipe3uaenTa PecryOnuku;

3-1) 3acnymuBanue aBa pasza B roj otuera [Ipencenarens Briciieit aymuTopckoii manarsl;

3-2) Uzbparnue Ha 00aHNCHOCMb U 0CB0O0NCOCHUE OM OOINCHOCMU YNOIHOMOUEHHO20 NO NPABAM
uenogexa 6 Pecnyonuxe Kazaxcmawn cpokom Ha nams jiem,

4) ocyIiecTBIEHNE UHBIX MOJTHOMOYUH, Bo3NoxeHHbIX KoHcTuTymen Ha Maxunuc [TapnamenTa.

YacTtb BTOpYIO cTaThil 39 YrOJI0BHO-UCTIOIHUTENHHOTO KOJEKCA U3JI0KUTH B CIEAYIOUICH peakiuu:
B pamkax cBoeil 1eATeTbHOCTH YYaCTHUKY HAllMOHAJILHOTO MPEBEHTUBHOTO MEXaHU3Ma MOCEIIaoT
YUPEXKJACHUS] U OpraHbl, HCIOJHSIONME HAKA3aHUS, Op2aHbl, OCYULeCMEIAIUWUE COOEePHCAHUE
C1e0CMBEHHO-APeCmMOB8AHHbIX NOO CIMPAdicell U 20CY0apCmEeHHble OP2aHbl UHMEPHAMHO20 MUNQ.

ITynkm 10 IlocranoBnenus [IpaBurensctBa Pecnyonuku Kaszaxcran ot 26 mapra 2014 rona Ne 266
«O06 yrBepxeHnu [IpaBui1 NpeBEHTUBHBIX MOCEIEHUH TpynnaMu, (GOpPMUPYEMBIMU U3 YIaCTHUKOB
HAIlMOHAJILHOTO TPEBEHTUBHOIO MEXaHU3Ma», W3JIOXKHUTh TPEeTbUM ab3aleM B clexyrouiei
dbopme/penakium:

CrnenuaibHble TPEBEHTUBHBIE MOCELIEHUS MPOBOJATCS TpynmamMu 0e3 NpeaynpexJeHHs Ha
OCHOBAHHMH MOCTYNHBIINX COOOIIEHUI O MPUMEHEHHUH MBITOK U APYTUX )KECTOKUX, 0€CUETOBEUHBIX
WIM YHIDKAIOIUX JOCTOMHCTBO BHJOB OOpamieHus M HakazaHus. Cneyuaivhoe npegeHmusHoe
noceujenue nposoOUMCs He3ameONUMeNbHO NOCle NOCMYNIEHUsL HCAT00bL.
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Juckyceus

HccrnenoBanue TmoKas3ano, 4YTO OrpaHudeHue cdepsl aestensHoctH HIIM mocemeHueM
YUPEXKJACHHUI U OPTaHOB, UCTIONHSIONINX HAKa3aHUs MeIIaeT 0oJjiee IITyOOKOMY BEHISIBICHUIO (DAKTOB
COBEpIIeHUsT THITOK. bonee 3¢ dekTuBHBIM OyneT pacHIMpUTh KPYr MECT MPEBEHTHUBHBIX
MOCCIICHU, a MMEHHO BCEX MECT COJCpKaHUs TOJ CTpaked W BCEX YUPESKJICHUH
rOCyJapCTBEHHOTO WHTEPHATHOTO THIIA. BhIsSBIeHA MpobiemMa TOTo, YTO YIOJIHOMOYEHHBIN 10
MpaBaM 4YeJIoBeKa KOHTposiupyeT HIIM, 410 CTaBUT MOJ COMHEHHME €ro HE3aBHCHMOCTh. Tak,
YrosHOMOYSHHBIA 1O TIpaBaM 4YesioBeka B PecnyOnmke Kazaxcranm m3OupaeTcs Ha JODKHOCTH
Cenarom [lapnamenra Pecnybnmukm Kaszaxcran mo mpencrarienuto I[Ipesmaenra PecmyOmuku
Kazaxcran. OcBoOosxaeTcsi OT JODKHOCTU OH B TaKOM ke nopsiake. beccnopHo, yuactue Cenara
B JOTOW MpOLEAype IEMOKPATHMYHO, OJHAKO Jyisi Oosiee 3(h(PEKTUBHON TMONMMTHUKH HEOOXOIUMO
nepeaaTh ATOT BOMPOC Mo BeAeHue Maxunca.

HestenbHocts HIIM orpaHuduBaeTcs OHOPOKPAaTUYECKUMM TpyAHOCTSIMHU. CIlIeICTBUEM 3TOTO
SIBJISIETCS IPUHSITHE PEUIEHUS 110 CIIENUaIbHOMY IPEBEHTUBHOMY MOCEIIEHHUIO Y TIOJTHOMOUYEHHBIM
o npaBaMm yesnoBeka. Hanmpumep, B Hepabouee BpeMsl Takoe pelIeHHE HeNb3sl OyAeT NMPUHATH.
Takoil Bompoc JOJKEH pemarbcsi He3aMeUIUTEIbHO U Ha CTPaXke JOJDKHBI CTOSTHh COTPYAHHUKHU
kpyriocyrouHo. B Oecene ¢ Amnesty International mmaBa HammonambHOTO IIEHTpa MO TpaBam
yesoBeKa (MOJUUHSIOMIETOCsS OMOYACMEHY) TakKe MpH3HAN, YTO elE OJHUM IMpPENsTCTBHEM,
CEpPbE3HO OTPAHHUYMBAIOLIUM BO3MOXHOCTH U 3(dexkTuBHOCT, HIIM, sBIAIOTCS OMOMKETHBIE
orpaHuueHusi, U 4to KOOpAMHAIIMOHHBIM COBET CTalKUBAaE€TCAd C TPYAHOCTAMU IpU Habope
KBaJIM(UIIMPOBAHHBIX WIEHOB B obnacTHble rpynnbl HIIM [Amuectu Unrtepueiiny, 2016: C.58].

3akJarouenue

[IpoGnema nMpoTHBOIEHCTBUS MBITKAaM KOMIUIEKCHAs MpoOieMaruka, Kotopasi TpeOyeT CUCTEMHBIX U
OpraHU3aI[MOHHO-YIPaBICHUYECKUX, U PABOBBIX Mep. J{J1s peleHus: TaHHOTO peIMeTa 00Cy K ICHHS
HeoOxoanMa IieJIieHanpaBIeHHas: paboTa MO0 yYCTPAHEHHWIO MPUYMH W YCIOBHM, CIOCOOCTBYIOIIMX
COBEPIICHHIO YTOJOBHBIX MpaBOHAPYIICHUN NaHHOW kareropuu. Pazsutme mHctutyra HIIM, ero
HE3aBUCHUMOCTH, paciiupeHus cdepbl OeATenbHOCTH OyIeT crnocoOCTBOBaTh OIEPAaTUBHOMY
PELICHUIO BBIABICHHBIX HapylieHuil. [IpemiokeHHble HaMu Mepbl OyayT CcHocoOCTBOBATh
3¢ deKTUBHOMY MPOTHUBOACUCTBUIO MBITOK. TeM He MeHee, Hapsay C MpoelaHHOW paboToii
HEO0OXOIUMO MPOAOIDKUTE JIEATENBHOCTh MO MPEBEHLUU MBITOK U MPUBEICHUIO Ka3aXCTaHCKOTO
3aKOHOJATEIbCTBA B COOTBETCTBUE C MEXKIYHApPOJIHBIMHU CTaHAapTaMH B cdepe OXpaHbl IpaB
YeloBeKa.
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Kazakcran Pecny0ankachbl KOHCTHTYUHSJIBIK K9HE KbUIMBICTHIK 3aHHBIH MITiH/Ieri
MYMKiH eMeC KYKbIKTBI KOPFay

C.M . HUmanbaes
«Acmanay Xanvikapaneix ynueepcumemi (Acmana, Kazaxcman)

Anoamna

Makana KYKbIK KOpFay OpraHJapbIHBIH KbI3METKEpJIepi MEH e3re e aJamjaap TapanblHaH A3anTayFa Kol
OepMey KYKBIFBIH KOPFay/Ibl OY3y Typalibl ©3€KT1 MaCeIeHI, JIaya3bIMJIbl aIaMHBIH 631 )Kacabl JeM KYIKTCHI¢H
aaMJapiaH TaHy YIIiH agaMreplIiyiik HemMece (DM3MKANBIK a3al IeH aybIpTHalbIKThl KacaKaHa KenTipy
MaKcaTbIMEH 3epTTeyre apHaliFaH. A3aMaTTapra KaTbICThI a3anTaylibl KOIJaHy TEOPUSICH MEH MPAKTUKACHIHBIH
npobiIeMaltbIK Macenenepi KapacTeipbuiaabl. KongaHbicTarbl YITTHIK 3aHHAMAHBL, JOKTPUHAIBIK TICUIACD MEH
COT TPAKTHKACKIH TaJIayAbl €CKepe OTBIPHII, a3anTay akTUIepiHiH aljIbiH any OOHBIHIIA THIMII Iapaiapbl
o3ipiey >koHe KaObUiiay KaxkeTTiniri Herizgeneni. Kamip-kacuer KYKBIFBIH KOpFaylbl sKOHE A3zamnTayFa Kol
OepMey KYKBIFBIH KOpFay MaCceNeciH IIeny YIIiH 3aHHAMaHBbI XKeTUIIpY JKoIaphbl YCHIHBUIIBL. by Makanana
asanTay/IblH KYKbIKTBIK KYOBLIBICHI, OHBIH IIIH/E aHbIKTamajap, TAPUXHU TYCIHIK, HEri3ri ykarmainap skoHe
TYBIHJJAWUTHIH MOCENENep KapacThIPbIIaibl.

Tyuin co30ep: KbUIMBICTBIK KYKBIK, TYMaHU3M, aOBbIPOH, a3anTay, 30pJIbIK-30MOBUIBIK, (DU3UKAIIBIK 30PIIBIK-
30MOBLIBIK, a3arl.

Protection of the right to inadmissibility of torture in the context of Constitutional
and Criminal law of the Republic of Kazakhstan

S.M.Imanbayev
Astana International University (Astana, Kazakhstan)

Absctract

The article is devoted to the study of the topical issue of violation of the protection of the right to inadmissibility
of torture by law enforcement officers and other persons, with the purpose of intentionally causing moral or
physical suffering and pain by an official in order to obtain a confession from persons of whom he is suspected.
The problematic issues of the theory and practice of the use of torture against citizens are considered. Taking
into account the analysis of current national legislation, doctrinal approaches and judicial practice, the
necessity of developing and taking effective measures to prevent acts of torture is justified. The ways of
improving legislation to solve the problem of violation of the protection of the right of dignity and the right of
protection to the inadmissibility of torture are proposed. This article examines the legal phenomenon of torture,
including definitions, historical understanding, key cases and emerging issues.

Keywords: criminal law, humanism, dignity, torture, violence, torment, physical violence.
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AnHomayus

TexHonorust uccienosanus «big data» (¢ aHrn. «OomblIvMe JaHHBIC») J0Ka3zada CBOK 3(P(EKTHBHOCTH B
Pa3HBIX cdepax KU3HEAEATELHOCTH: YIIPABICHUH, MEIUITUHE, JTOTUCTUKE U T.71. OJTHAKO B TUHTBUCTHKE OHA
ucrnonb3yercs QparmeHTapHo. O NPUMEHEHWH 3TOW TEXHOIOTMH B JTUMOJOIMH M KOMIApaTUBUCTHKE
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